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To read the proposed amendments below :

Under the column of "Amended Provision" proposed changes to the section in the
Act are highlighted in bold. Changes which have been made in the first draft of the
amendments arein BLACK colour while additional changes proposed in this 2nd
draft of amendments are in RED colour. This is intended to make it easier for the
reader to contrast and compare the 1st and 2nd draft of the amendments.

Many people responded to the 1st drafof the Amendments and sent suggestions
for change. Any suggestions where the drafting team did not agree with the
respondent are answered in detail. The drafting team also felt that many of these
issues raised need further discussion during the planned Regal and National
Consultations before changes can be finalised. This has been highlighted in the
relevant sections.

General :

Explanation:Language has a role in stigma associated with any condition. It is therefore important to
separate the person fnothe iliness, hence ‘persons with mental illness' is preferred to the term
'mentally ill person' where the use of the adjective; makes the illness the identity of the person.

Suggestions for changes to the 1st Draft :

1. Suggestion: Alternative terms Wich havesbeen suggested include "persons living with mental
illness" and "persons.suffering from mental iliness".

Response of the drafting team : We have no particular preferences and would be happy to change the
terminology if the consultation processggested that an alternative to the term "persons with mental
illness" should be used in the Act, as long as the term keeps the person separate from the illness and
the illness is not used as an adjective to describe the person.

Sec No  Existing provision Amended provision

General NA 1. Replace the ternrmentally ill" with the tern
"person(s) with mental illness across the
entire Act
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Explanation: Mental health facility is a broader term and also includes all facilities where persons with
mental illness may be treated. (see definition g below)

Sec No  Existing provision Amended provision

General NA Replace the term psychiatric hospital or
psychiatric nursing homé with the termr
'mental health facility' throughout the Act

Description
Sec No Existing provision Amended provision
Description Description An Act to protect and promote the rights of

An Act to consolidate and amend th(persons with mental illness during the
law relating to the treatment and delivery of health care in institutional or
care of mentally ill persons, to make community settings by :

better provision with respect to their -providing treatment in the least restrictive
properly and affairs and for matters, environment and manner

connected therewith or incidental-setting out the procedures to be followe
thereto. when persons are admitted to mental healt
facilities,

-establishing  registration, review anc
complaints procedures,

-setting up a support system to assist perso
with mental illness make decisions regaling
treatment, their personal affairs, property
and other matters, and

-to provide for other matters connectec
therewith.

Statement of Objects and Reasons:

Suggestions for changes to the 1st Draft :

1. Suggestion : Can we add the term 'rehabilitabn’ wherever ‘'treatment/care’ alone is mentioned
in the document.

Response of the drafting team : we have added rehabilitation wherever it is appropriate in the
amendments.

2. Suggestion: ACCESS TO CARE is a basic right and stressing it's importance the ACT
reminds the Government of is responsibility and obligation that it should fulfill, if all else is to be
in place.

Response of the drafting team : This suggestion is implemented (see subsection 2 ) below
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Sec No
General

Existing provision Amended prousion

Statement of Objects and Reasons Statement of Objects and Reasons
1. The attitude of the society towal1l.The attitude of the society towards pers
persons afflicted with mental illness I afflicted with mental illness is changing
changed considerably and it is ngradually and it is nowbeing realized that n
realised that no stigma should stigma should be attached to such illness. ’
attached to such illness as it is cura persons with mental illnessshould be treated
particularly,when diagnosed at an ealike other persons with health problems anc
stage. Thushe mentally ill persons persons with disability and the environme
are to be treated like anyother sick around them should be made @nducive to
persons and the environment aroulfacilitate recovery, rehabilitation and full
them should be made asrmal as participation n society.

possible.

2. The experience of the working o
Indian Lunacy Act, 1912 ( 4 of 1912
has revealed that it has become ou
moded. With the rapid advance of
medical science and thi
understanding of the nature of
malady, it has become necessary
have fresh legislation with provisions
for treatment of mentally ill persons
in accordance with.. the new
approach.

2. The experience of the working of the
current Act has shown deficiencies in
implementation and the proper
understanding of mental illnessWith the rapic
advance of medical sciencemjvances in the
understanding of rights of persons with
mental .. illnesses, advances in ol
understanding of legal capacity, advances i
the understanding of the nature ofiliness and
disability, to create accesgo treatment,care
and rehabilitation for all persons with mental
lllness and to fulfill the obligations under the
Constitution of India and the obligations
under the various International Conventions
ratified by India, it has become necessary
amend the Mental Health Act to bring the
provisions of the Actin accordance with th
new approach.

3. It is considered necessary 3. As persons with mental illness constitute

1) To regulate admission Vulnerable section of societytiis considere

psychiatric hospitals ~ or Ne€cessary
psychiatric nursing homes of

_ 1. To regulate admissionf persons with
mentally ill-persons who do

) mental illness to nental health
not have sufficient facilites and to protect the rights of
understanding ~ to  seek such persons when admitted in
treatment on a voluntary mental health facility ;
basis, and to protect the ghts > (gelete) To—protect societyfrom—the
of such persons while bein presence—of mentally il persons—wh
detained; have become or might become

2) To protect society from the danger-or-nuisance to-others;

presence of mentally ill
persons who have become

3. To protet citizens from being admitte
in mental health facilities without




3)

4)

5)

6)

7)

8)
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might become a danger o
nuisance to others;
To protect citizens from beir

detained in  psychiatric
hospitals or psychiatric
nursing homes  without

sufficient cause;

To regulate responsibility fc
maintenance charges
mentally ill persons who ai
admitted to psychiatric hospite
or psychiatric nursing homes;
To provide facilities fol
establishing guardianship or
custody of mentaly ill persons
who are incapable of
managing their own affairs;

To provide for the establishme
of Central Authority and Sta
Authorities for Mental Healt
Services;

To regulate the powers of t
Government for establishin
licensing and controllin
psychiatric _hospitals and
psychiatric'nursing homes for
mentally/ill persons;

To provide for legal aid-to
mentally ill ‘persons at State
expense in certain cases.

Section 2 : Definitions

4.

to be preferred to institutional
solutions.
10.To provide treatment, care and

rehabilitation to improve the capacity of
the person to develop his or her ful
potential and to facilitate his or her
integration into community life.

sufficient cause;
To regulate responsibility  fc
maintenance charges of mentally
persons who are admitted to mel
health facilities;
To provide facilities for establishir
supported decision making systems fo
persons with mental illness who ma
need such support;

To provide for the establishment
Central Authority and State Authoriti
for Mental Health Serviceand State
Mental® Health Commissions and to
provide for the notification of Central
and, ‘State' Authorities for Mental
Health Services, and State Mente
Health Commissions ;

To regulate the powers of t
Government forestablishing, (delete)
registering and regulating mental
health facilities;

To provide for legal aid to psons with
mental illness at State expense in cer
cases.

To ensure that care, treatment and
rehabilitation is provided in the leasi
restrictive environment possible, anc
in a manner that does notintrudes on
the rights and dignity of the person
Community -based solutions
preferably in the vicinity of the
person’'s usual place of residence, a

Sec No

Existing provision

Amended provision

2 (a)

"cost of maintenance" in relation to"cost of maintenance"” in relation to erson
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mentally ill person admitted in &with mental illnessadmitted in anental health
psychiatric hospital or psychiat facility, shall mean the cosf such items as tt
nursing home, shall mean the cost State Government may, by general or spe
such items as the State Governrm order, specify in this behalf
may, by general or special ord

specify in this behalf

Explanationwith the changes suggested to the licensing procedure in the amendments here, there is no
requirement for an Inspecting Officer

Sec No  Existing provision Amended provision
2 (c) REPEALED

"Inspecting Officer" means a pers
authorised by the State Governmen
by the licensing authority to inspect &
psychiatric hospital or psychiatt
nursing home;

Sec No  Existing provision Amended provision

2 (d) "license” means a licence granted ur "Registration" means a mental health facility
Sec.8 registered under Chapter Il of the Act

Sec No  Existing provision Amended provision

2(e) "licensee” means the holder of REPEALED
licencee

Sec No  Existing provision Amended provision

2(f) "licensed psychiatric hospital” " Registered mental health facility" means ¢

"licensed psychiatric nursing hommental health facility, registered, or deeme
means a psychiatric hospital to be registered, under Chapter Il of this
psychiatric nursing home, as the c Act

may be, licensed, or deemed to

licensed, under this Act;

Section 2 (j) : Medical Officer in charge
Explanation:as per definition in this Act a 'medical officer' means aeggad medical officer in the
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service of the Government or a medical practitioner declared by a general or special order of the State
Government to be a medical officer for the purpose of the Act. This thus excludes almost all the
medical practitioners anal psychiatrists working outside the government sector, and thus mental
health facilities in the negovernmental sector, effectively do not have a 'medical officer in charge' the
way the term is currently defined in the Act. Hence amendments to théidefare proposed below

Suggestions for changes to the 1st Draft :

1. Suggestion : the term medical officer in charge should only mean a Psychiatrist registered with
the MCI

Response of the drafting team: we would disagree with this suggestion bétaosay mult
speciality hospitals, the person in charge of the hospital is uSually a medical director or medical
superintendent and they are doctors, but not necessarily psychiatrists. We feel that restricting the term
"medical officer in charge" to megnst psychiatrists wouldgpose difficulties for many hospitals and
mental health facilities. For information, the term "psygchiatrist” is defined in the existing Act and no
changes to it are proposed in the amendments.

Sec No  Existing provision Amendedprovision

2 () "medical officer in charge" in relatic "medical officer in charge" in relation to w
to any psychiatric hospital = or'mental health facility means the medical
psychiatric nursing home means th¢ practitioner or psychiatrist who, for the time
medical officer who, for the time bein being is in charge of thatental health facility;
is in charge of thahospital or nursing
home

Section 2 (L) : Definition of Mental lliness

ExplanationThe current MHA definition does not define mentales but rather defines a 'mentally ill
person'. It is important that mental illness is defined so that the boundaries are made clear. Furthermore,
certain principles for definition need to be included so that the category is limited and is not abuse for
political or other purposes.

There are suggestions that'substance misuse should be included in the definition of mental illness,
because substance ‘abuse is included under mental health conditions in classificatory systems,
psychiatrists and mental healthofessionals are involved in the treatment of alcohol and substance
abuse conditions and -@eldiction centers need to be regulated under this Act. This suggestion has been
incorporated in the definition. It is hoped there will be a discussion on this adsimelusion of
substance abuse, before a consensus is reached.

Suggestions for changes to the 1st Draft :

1. Suggestion : International standards of diagnoses should be clearly defined to include either
the DSM or the ICD. Another suggestion was to uséhe term "alcohol and substance abuse
disorders" in the definition.
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Response of Drafting Team : The draft amendments define mental illness not in terms of diagnostic
categories but in terms of behaviours. This is the international practice, becaus®stiagcriteria
change over years (currently the DSM is being revised from edtion 4 to editon 5), diagnostic criteria
are written for a clinical & research purpose rather than a legal purpose and therefore include many
conditions which may be the focusregearch or treatment but do not necessarily form the basis for a
legal intervention. Furthermore, diagnostic criteria are only understood by psychiatrists, while the law
needs to be operationalised and used by all stakeholders including family merttergrafessionals
such as legal professionals, users and administrative officials, who may not be conversant with
diagnostic criteria such as DSM or ICD and neither are they qualified to make such diagnoses.

Mental iliness is therefore described and defl here in nottechnical terms and in terms of
observable behaviour so that all stakeholders are able to adequately understand and interpret the
concept. We have therefore also avoided the use of the phrases‘alcohol and substance abuse disorders"
and insead used the term "use and abuse of alcohol and drugs".

2. Suggestion: Inclusion of substance / drug abuse and its consequences as mental illness should
be viewed with caution. If a person commits crime gnder the influence of alcohol will be have
diminished criminal responsibility if it was established that he/she was'indeed mentally ill at the
time of committing the criminal act? Many anti-social elements take advantage of this clause.

Response of the drafting team : Mental illness has not been equdtedlcohol and drug abuse
disorders. The definition states clearly what ‘mental illness' means and then specifies that it includes
such conditions arising from use or abuse of drugs.

3. Suggestion: Definition of mental.illness should include "a personhwo is not in a position to
earn his livelihood, concentrate  on his studies or career, and one who requires constant
medication or therapy to make his thoughts and behaviour rational.”

Response of drafting team : We disagree with this suggestion adibamband vague and many of the
points included may be due to reasons other than mental illness (for example not in a position to earn
his livelihood). We have therefore'not included this in the definition.

Sec No  EXxisting provision Amended provision

2 "mentally ill person” means a perscii Me nt al fdr thé puesss of the Act

who is in need of treatment by reaimeans a substantial disorder of mooc

of any mental disorder other ththought, perception, orientation or menory

mental retardation which grossly impai:-
judgment and ability to recognize reality or
ability to meet the demands ofnormal life
and includes mental conditions flowing from
the use or abuse of alcohol and drugs, b
excludes mental retardation.

The following criteria need to be fulfilled for
a legal determination of mental illnesgor the
purpose of the Act :
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() A determination of mental illness shal
never be made on the basis of politica
economic or social status or membership in
cultural, racial or religious group, or for any
other reason not directly relevant to menta
health status and ;

(i) Non-conformity with moral, social,
cultural, work or political values or religious
beliefs prevailing I
shall never be a detemining factor in the
diagnosis of mental iliness and;

(i) A background of past treatment or
hospitalization to a mental health facility
though relevant, shallnot by itself justify any
present or future determination of mental
iliness ;

(iv) No persm or authority shall classify a
person as having, or indicate that a perso
has, a_mental illness, except for purpose
directly relating to the treatment of mental
illness or in other matters related to the Act
and;

(v) A determination that a person hasmental
illness shall be made in accordance wit
nationally and internationally accepted
medical standards.

Section 2 (m) : Prisoner with mental iliness

Explanation :Jail is not normally considered a place of safety and most importantly the section 27
referred to in the definition is about transfer of persons with mental disorder from jail to a hospital.

Sec No  Existing provision Amended provision

2 (m) "mentally ill prisoner" means ¢"prisoner with mental illness" means
mentally il person for whoseperson with mental illness, detained
detention in, or removal to,a in a jail or prison, for whose detention it

psydiiatric  hospital, psychiatric or removal to, amental health facility, jait
nursing home, jail or other place c(deleted) er—ether—place—of—safe—custod)y
safe custody, an order referred to (deleted)an order referred to in section 27
section 27 has been made; been made

Section 2 (q) : Mental Health Facility
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Explanation: There is lack of clarity whether rehabilitation centedf iwvay homes etc, especially in
the private sector, where persons with mental illness are admitted come under the definition of
‘psychiatric hospital'. The proposed amendments to the PWD Act exclude rehabilitation centers from
the licensing requirementd the PWD Act, because they are regulated under the Mental Health Act.
(see the draft PWD amendments for same). There is also lack of clarity whether any private non
medical institutions where persons with mental illness are kept (sometimes in appalidiigons)
come under the Act. The suggested changes make it clear that ALL institutions, medical or non
medical, where persons with mental illness are admitted to or reside at , come under the Act. The
primary purpose of the Act is to protect the rightspersons with mental illness when the receive
health care for their mental illness. Hence there is no logic in the exclusion of general hospitals and
exclusion of any other facilities from the Act. Therefore all exclusions related to mental healtie$acilit
are now removed.

Suggestions for changes to the 1st Draft :

1. Suggestion : the exclusion of general hospitals .or general nursing homes established or
maintained by the Government should be maintained and the scope of this exclusion should be
widened to also include psychiatric units in private general hospitals

It has been suggested that requirement of general hospital psychiatric units to get them registered
as mental health facility will have a disceuraging,effect in establishment of psychiatryndoor
units in general hospitals, especially in corporate hospitals. This will prove to be detrimental to
growth of Psychiatry as a specialty within the, modern medical science. Promotion of general
hospital psychiatry units (GHPU) is of great publicdnterest and it will be of immense help in the
long run in reducing stigma attached to psychiatric illnesses. Registration as mental health
facility will be a cumbersome process for (medical colleges, both privately or government
managed colleges.

Another suggesion was that those registered under the Mental Health Act should not have to
register under another Act.

Response of the drafting team: The main purpose of the Act is the protection and promotion of rights of
persons with mental illness and to promoteldy mental health services, both in the public and
private sector. Therefore, there should be no distinction between public and private health care services
when it comes to regulating these services. Protection of rights and provision of qualitgseeacs

to be regulated in all'sectors.

This approach is taken in recent health legislation in our country (for eg. see the Clinical
Establishments Bill, or the draft National Health Bill). Both these bills do not make any distinction
between health carestablishments whether in the public sector or private sector.

The Clinical Establishments Bill makes it mandatory for ALL health establishments providing inpatient
services to register with the Registrar of Clinical Establishments and does not makist@mction
between the health care establishments in public and private sector.

The draft National Health Bill also does not make any distinction between publicly owned or privately
owned health care establishments and is also applicable to all heatdblishments. The draft
National Health Bill also covers all inpatient and outpatient services under the rubric of 'health care
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establishment'.

Therefore in the proposed amendments "mental health facility" includes all health facilities where
inpatient care is provided. In the proposed amendments, 'mental health facility’ does not include
outpatient clinics, or day centres or other health facilities, where treatment is provided on an
ambulatory basis and persons are not admitted to the facility.

We donot agree that requirements for registration will lead to a reluctance to establish psychiatric
units. Hospitals both in public and private sector have to register with various authorities and there is
no evidence to show these existing registration requents have prevented the establishment of
hospitals or health facilities. The Indian Association of Private Psychiatrists (a body representing
psychiatrists working in the private sector) in their response to thecamendments have not expressed any
reservdions or objections to registration of mental health facilities.

We also do not agree that the registration is a cumbersome process. As compared to the existing
licensing requirements, the amendments have substantially simplified the registration .pfdwess
process of registration as proposed in the amendments IS very similar to the process of registration in
the Clinical Establishments Bill.

The amendments can add a clause that any mental health facility which is part of a hospital
registered undethe Clinical Establishments Act (Bill) or similar such State Act does not need to re
register with the State Mental Health Authority but have to merely inform the State Mental Health
Authority of the registration. This will reduce the pressure on,mentahlik facilities to register with
multiple authorities.

However we feel this approach has seme disadvantages. Firstly, there are no specific norms for
mental health facilities under such Acts, and usually the norms under such Acts are more suitable
for health care facilities involved in providing,care for physical illnesses. Secondly, except for the
Clinical Establishments Bill, most other such Acts are licensing Acts (eg Bombay Nursing Homes
Registration Act(BNHRA), 1949, Andhra Pradesh Private Medicalar€ Establishment
(Registration and Regulation) Act 2002). For example the BNHRA requires regular inspection and
visits by licenSing authority, the Andhra Pradesh Act covers even outpatients and polyclinics etc.
This may be discussed at the regional cahation meetings before final decisions are made.

Professionals and"mental health facilities have raised the issue of multiple registrations under
different Acts for nearly similar purposes; it imposes additional burden (time, costs etc) on the
mental health facilities and this issue needs to be addressed. We hope there is a discussion on this
issue at the regional consultation meetings so that we can evolve a consensus on this issue and final
draft of the amendments will reflect this consensus.

Definition of health care establishments in the Draft National Health Bill and the Clinical
Establishments Bill are copied below for easy reference

Draft National Health Bill :

Afheal t h car emeansthawhola osganne aguldic or private insido facility, building

or place, whether for profit or not, that is operated or designed to provide inpatient and/ or outpatient
heal th care, and a AdApublic health care establ
establishment setup, run,fmac ed or controll ed by Government ol
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instrumentality;

Clinical Establishments Bill

Aclinical estdablishmento means

() a hospital, maternity home, nursing home, dispensary, clinic, sanatorium or an institution by
whatever name clgd that offers services, facilities with beds requiring diagnosis, treatment or care for
iliness, injury, deformity, abnormality or pregnancy in any recognised system of medicine established
and administered or maintained by any person or body of peratwesher incorporated or not; or

(i) a place established as an independent entity or part of an establishment referred to in clause (i), in
connection with the diagnosis or treatment of diseases where pathological, bacteriological, genetic,
radiological, chemical, biological investigations or other diagnostic.or investigative services with the
aid of laboratory or other medical equipment, are usually carried on, established and administered or
maintained by any person or body of persons, whether incatg@or not,

and shall include a clinical establishment owned, controlled or managed by,

(1) the Government or a department of the Government;

(2) a Trust, whether public or private;

(3) a Corporation (including a cooperative sogiety) registered undeertral, Provincial or State Act,
whether or not owned by the Government;

(4) a local authority; and

(5) a single doctor establishment,

Sec No  Existing provision Amended provision

2(q) "psychiatric hospital” or "psychiatric “mental health facility" meansall facilities
nursing-home' meansa haospital or either wholly or partly meant for the care of
the case may be, a nursing horm persons with mental iliness, established ¢
established or maintained by {maintained by the Government or any ol
Government or any other persdar person or organization, where persons with
the treatment and care of mentally ill mental illness are admitted, or reside ater
persons and includes a convalesce kept—in, for care, treatment, convalescenc
home established or maintained b'and/or rehabilitation, either temporarily or
the Government or any other persor otherwise; and includesany general hospital
for such mentally ill persons; but general nursing home established or mainta
does notinclude any general hospitby the Governmenbr any other person or
or general nursing home establishecorganization; and excludes a family
maintained by the Government gresidential place if a person with menta
which provides also for psychiatiillnessresides with his or her own family
services.

Section 2 (v) : Mental Health Professional

ExplanationThere is a shortage of psychiatrists specifically and mental health professionals in general,
in the country. For certain activities in the Act, such as cergfyire presence of conditions for a
supported admission of a person to a mental health facility under the Act, it would be appropriate to
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increase the pool of professionals who could carry out these functions. This will help families and
persons with mentallness especially in emergency situations, and in-mdran areas which have a
paucity of psychiatrists, to access necessary mental health services and care. The Central and/or State
Mental Health Authorities will regulate the activities of the ‘'meh&adlth professional’ by making the
rules and regulations about qualifications and experience required to be included in the register of
mental health professionals.

Suggestions for changes to the 1st Draft :
1. Suggestion : The definition of mental he#h professional should be widened to include
psychotherapists or occupational therapists.

Response of the drafting team : We would like to point out that the'term 'mental health professional’ is
defined under the Act to carry out certain functions unther Act. The category of 'mental health
professional' is not created to identify all mental health providers. We therefore do not feel that the
definition of mental health professional should be widenedsto include psychotherapists or occupational
therapists

In the existing Act, all certification required for the ‘purposes of the Act IS carried out by only one
mental health professionalthe psychiatrist. There is a shortage of psychiatrists in the country and
frequently psychiatrists are not availabledo the certification functions under the mental health Act.

We have therefore widened the category 0f profeéssionals who can carry out some of the assessments
required under the Act, so as to increase the pool of prefessionals available to do these tasks.

2. Suggestion : It has been suggested by a few respondents, that only psychiatrists should carry
out the certification process required. in the Act (primarily for section 19 and section 20) and
other professionals such as psychologists, psychiatric socrabrkers etc should not be involved in
providing certification.

Response of the drafting team': We, have explained our justification for creating this category of mental
health professionalS (see explanation above). We would like to point out that iofribaecertification
process, psychiatrists are being excluded. Whenever two medical certificates are required, the
Amendments/require that'leastone of these certificates should be from a psychiatrist. In procedures
where only one medical certificaite required, the Amendments state that it has to be a psychiatrist and
in one specific procedure, both certificates have to be from a psychiatrist.

We would like this issue to be discussed at the Regional and National Consultation meetings so that we
canfinally arrive at a consensus.

3. Suggestion: Clinical Psychologists are currently only registered with the Rehabilitation Council
of India (RCI). This is the only statutory registering agency for Clinical Psychologists. The RCI
also lays down guidelinesnd criteria for recognizing the qualifications of clinical psychologists.

4. Suggestion : Many mental health nurses have only a diploma qualification and at least B.Sc.
(Nursing) qualification for registered mental health nurse should be made mandatory.

Response of the drafting team : we have incorporated these suggestions with respect to clinical
psychologists and mental health nurses in the proposed amendment. Psychiatric social workers are not
included in the RCI Act which has a category for rehttibn social workers.



Government of India
Ministry of Health & Family Welfare

5. Suggestion : Only the Psychiatrist having a qualification recognized by the MCI , by virtue of
his 2 to 3 yrs of training after his MBBS, is competent to make a psychiatric diagnoses which
may include the Ce morbid or Primary medical diagnoses in a patient with mental illness.
Hence, he will only be able to evolve a comprehensive treatment plan that might include
pharmacotherapy, psychotherapy, etc., besides for the general medical problems of the patient.

Inclusion of Non-psychiatrists under the banner of Mental health professionals in the proposed
Registry of ment al heal th professionals wil/l o]
numbers in the field of mental health that will result in exploitation of our igrorant & illiterate
patients. Already there is mushroom growth of colleges & universities that offer various degree
courses in MA/M.Phil in Psychology, Clinical psychology,Psychotherapy, Counseling,
Rehabilitation, Social work, Psychiatric Nursing etc. Toadd to«he confusion, such degrees are
offered through Correspondence Courses also. Even the Rehabilitation Council of India, that
was set up for strengthening rehabilitation, has been appraised ‘@about the concerns over the
actual capability and claim d the clinical psychologists in view. of establishment of their
departments independently in Medical Colleges. None of these courses or the capability of
personnel having these degrees are monitored hy MCI., Because' of their lack of medical
background and inadequate training, such personnel can neither make out the diagnoses with
reasonable accuracy nor institute a comprehensive treatment.

Response of the drafting team : We agree that only the psychiatrist should make a clinical diagnosis.
However the categyp of 'mental health professional*has notbeen created for making diagnosis. Please
also refer to the definition of term 'mental illness'. We have deliberately not used diagnostic terms here
and mental illness is described in behavioural terms. The cateffanental health professionals has

been created for the purposefof the Act to carry out specific activities under the Act, none of which
include making diagnoses @r to make a comprehensive treatment plans. We do not think that allowing
registered licensd professionals to,perform actions under the Act, will result in promoting "quacks" as
described by this respondent.

7. Suggestion 4 mental health professionals should include general practitioners with specific
training in mental health care recognizedoy the State or Central Mental Health Authority

Response of'drafting team : The definition of "psychiatrist” in the existing Acséstion R of the
existing Act), does cover general practitioners with specific training in mental health who are
recognied as psychiatrists for the purpose of the Act. Hence they are not separately included in the
definition of mental health professional. However we have clarified that "psychiatrist” means a person
as defined in subection'R of the Act.

Sec No  Existing provision Amended provision

2 (V) New provision 6Ment al heal th profe
of the Act, means, a psychiatrisis defined in
sub-section (r) above a registered menta
health nurse with minimum qualification of a
bachelors degree in nursg registered with
the relevant nursing council in the state
clinical psychologistsregistered as such witt
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the Rehabilitation Council of India or any
statutory body or Council that may be
established by law in the future fo
recognizing and monitoring the profession o
clinical psychology and psychiatric socia
workers whose names are included in t
Register of mental health professional
maintained by a State Mental Healt
Authority and/or Central Mental Health
Authority.

Section 2 (w) : Carer

Explanation: the Act does not recognize cagiwers who may not be relatives as defined in the Act
Many persons with mental illness may live with persons who do not necessarily get included in the
definition of relative but do provide the bulk of the canel @eed to be recognised in the Act. Hence it

is suggested that this category be included in the Act and also be adequately defined.

Suggestions for changes to the 1st Draft :

1. Suggestion : Question has been raised whether, organization caring for pemsaffected with
mental iliness is also included in the definition of ‘carer'

Response of drafting team : The term 'carer’ refers to. an individual and not to organizations. A

particular individual from any organization providing care can be recognizechascarer' but the
organization is not the 'carer's

Sec No Existing provision Amended provision

2 (w) New Provision "carer" includes any person who is not g
"relative” (as defined in (t) above), but who
normally resides with a person with menta
illness and/or is predominantly responsible
for providing care to that person.

Sec No  Existing provision Amended provision

2 (x) New Provision "nominated representative" means a persor
as defined in Section 2.1 of the Act

Sec No  Existing provision Amended provision

2 (y) New Provision "Special Personal Representative means

person as defined under Section 52 of the A
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Sec No  Existing provision Amended provision

2(2) New provision Mental Health Review Commission means
body established uder Chapter Il Section 4.1
of the Act

Section 2.1 Nominated Representative

Suggestions for changes to the 1st Draft :

1. One respondent wanted to know if the Nominated representative has a power of attorney

Response of drafting team : The nominatgatesentative does not have a power of attorney. The draft
amendments do not suggest this at all at any point.

2. Suggestion : Nominated Representative should be only for these who are not in a position to
represent themselves, or episodic state, those stable state do not need a nominated

representative. Mere fact of having Ml _does not mean there should be a nominated
representative.

Response of drafting team : All persons with ‘mental iliness are entitled to appoint a nominated
representative. Thuthis is a right as opposed'to an<obligation on the person. The purpose of having
the nominated representative is manifold. Firstly, the nominated representative is available to provide
support to the person with mental illness when they have to deal v@tméntal health system.
Secondly, the nominated representative by law IS being recognized as someone who has the right to be
involved in the care and treatment of the person with mental illness. In most instances in our country
the nominated represented is likely to be a family member, a caiger or a friend. The law now
formally recognizestthe role of the family member or friend in the care and treatment of the person with
mental illness. This will address a common problem faced by family memblecaragivers, that the

mental health/professionals are reluctant to involve them in the care and treatment of persons with
mental iliness. The person with mental illness has the right to appoint a nominated representative and
thus ensuring that the,nomiteal representative who is involved is someone of their choice. It is only
when the person with mental iliness is unable to appoint a nominated representative, that alternatives
are being put in place in an order of preference as given irssgbon 2.1 (p(ii) to (v).

3. Suggestion : Respondents wanted a clarification of the duties of the nominated representative.

Response of the drafting team: The duties of the nominated representative under different sections are
outlined under that particular sectio A brief description of the duties of the nominated representative
has also been added see subsection 2.1 (j)

4. Suggestion The Act should clearly state, that for any one not a minor, consent by proxy is not
an option and that doctors will "treat” the patient in keeping with the principles of "best
interest” and "provisions within the Act". As good practice, doctors will consider views of the
carer / relatives but it can't be presumed and taken for granted that the practitioner will in act in
accordance of the expressed wish of the nominated person when it comes to treatment of the
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mental illness.

Response of drafting team : We are not in agreement with the above suggestion, that doctors should
decide unilaterally on the treatment using thesthaterest' principle, as the UN CPRD wants countries

to move to a regime of supported decision making rather than using the 'best interests' principle. Hence
the nominated representative is formally recognised in the amendments to the Act as a community
based resource, of the persons' choice, from within the person's family and friends to assist the person
in making treatment decisions. The vast majority of persons with mental iliness in the country live with
their families. It is important to recognisket role of families and other ngurofessional caregivers in
providing care and support.

5. Suggestion : the category of Nominated Representative is not\necessary and definition of
relative in section 2 (t) of MHA 1987 appears adequate for implementatioof the Act. With
Section 2.1 the mental health professionals and the Mental/Health Review Commission will be
unnecessarily spending time and resources in matters, which are not the primary concern and
any controversies regarding the relatives of mentallyll_persons can'be left to the other civil or
criminal laws of the land.

Response of Drafting Team: Nominated Representative is a category ofindividuals who are available
to the person with mental iliness as a suppart.mechanism for making decisass.dives the person

with mental illness the choice in deciding who they,want to choose as their primary support figure (the
nominated representative). Secondly Nominated Representative category includes all support figures
including but not limited to tatives as defined in“section 2,(t). Thirdly the Mental Health Review
Commission will not have to spend time and resources in this matter. It is anticipated that in most cases
the person with mental illness himself/herself will name the nominated repitesentess frequently

the hierarchy as laid down in the Act will have(to be used. The involvement of the MHRC is limited and
as the body of last resort for‘appointing the nominated representative.

Clarification from the Drafting Team,:

Concern has beeaxpressed about the use of the nominated representative to assist the persons in
making health care decisions,and whether this is truly a supportive decision making process. We have
reproduced below section 17 (which deals with informed consent) of #fe National Health Bill.

The Draft National\ Health Bill is“currently undergoing consultation process. The proposed
amendments'to the Mental Health Act (with respect to consent and supported decision making) are in
harmony with what Is proposed in the Neual Health Bill. (we have highlighted in bold typeface the
relevant parts of section 17 which apply to persons with mental illness)

Draft National Health Bill
Section17Right to autonomy/ self determination and prior voluntary informed consent:

(a) Evey user has a right to consent as a prerequisite for any health care proposed for him/ her, such
consent being a prior and fully informed consent formed without the exercise of any influence, duress,
coercion or persuasion by the service provider propasing

(b) Every user has a right that the service provider empowers and facilitates the exercise of his/ her
right to consent in the above manner;

(c) Every user has the right to refuse or to halt a medical intervention and on his/ her exercising such
right, the implications of refusing or halting such an intervention must be carefully explained by the
service provider to the user, provided that the refusal or halting comes to the knowledge of the
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provider;
(d) When a user is unable to express his or hesezdrdue to medical reasons and a
medi cal i ntervention is urgently needed in the

unless it is clear from a previous declared expression of will within the knowledge of the provider that
consent wou be refused in the situation;

(e) Every user who lacks the full capacity to give consent, due to his/ her being a minor or due to

any mental disability, temporary or permanent, shall, to the extent of incapacity, have the right to
supported (or substituted, only where absolutely necessary) decisiemaking on his/ her behalf,

through a de jureor de factoguardian, next friend or personal representative, whose bonafides

and credentials are clear to the service provider;

Provided thatthe service provider stall personally assess in each case if a user lacks the full

capacity to consent, by assessing his/ her evolving capacity and intellectual maturity in the case of

a minor; and his/ her state of mind at the relevant time of decisiemaking in the case of peson

with mental disability, such that there is noper seloss or denial of right to selfdetermination and
voluntary informed consent in all cases of minors and persons with mental

disabilities; (emphasis added by us)

Provided further thatvhen a person &ks full legal capacity to consent, and it is not possible to get
substituted/ supported consent in time, or the person who can give such consent on behalf of the user
unreasonably withholds such support or consent, but the proposed intervention iy negaed, the
service provider may proceed without any consent, to the best of his professional competence and
judgment, if he/ she is of the opinion that the intervention is in the interest of the user; alternatively, in
cases where there is no urgenbg t

service provider shall refer the matter to the head of the institution who shall take the decision in
consultation with the service provider or through another mechanism that may be duly established at
the institutional level for such purposes;

Provided further thateven where he/ she lacks full capacity to consent, the user (whether minor or
adult) has a right to be involved by the service provider in the degisaiing process to the fullest

extent and in proportion to which their capacity allows;

Sec No  EXxisting provision Amended provision
2.1 NEW PROVISION Nominated Representative

(&) A personwith mental illnesswho has attained the age ¢
eighteen years and is competent to do sehall have the
right to appoint a nominated representative. Such
appointments shall be made either in writing; or
communicated verbally to the person in charge of th
person's medical care, whoshall note the appointment in
the person's clinical record and shall get signature or
thumb impression of the person on tis record.

(b) The Nominated Representative” for a person with
mental iliness, under this Actshall be the individual in the
order of precedence below :

i) the individual appointed by the person with mental
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illness who fulfills criteria as noted under subsection (a
above, as nominated representative; or, if none

i) the individual named as the nominated representative i
an Advance Directive under section 50 subection 1 of the
Act subject to Section 50 suisection 6 below; or if none,

iii) a relative as defined in Chapter 1, Section 2 (t) above
or if none,

iv) a carer as defined in Chapter 1, Section 2 (w) above ;
if none,

V) a person appointed as nominated representative by tf
Mental Health Review Commission. In case of persons wi
are homelessor otherwise, and do not have a nominate
representative under (i), (i), (i) or (iv) above, any membe
of the public, or a representative of organizations working
with homeless or a representative of organizations workin
with persons with mental illness, may undertake to
temporarily perform the duties of a nominated
representative and will be recognized as such under th
Act, pending appointment of a nominated representative b
the Mental Health Review Commission.

(c) Notwithstanding. subsection (b) bove, the nominatec
representative for a personwith mental illness under the
age of eighteen years ("minor") shall be the legal guardia
of that person, unless a Mental Health Review Commissic
orders otherwise under subsection (d) below

(d) Upon-application by a mental health professional anc
based on evidence presented before it, a Mental Hea
Review Commission may order that the legal guardian ¢
a personwith mental illnessunder the age of eighteen yeat
("minor") shall not be the nominated reprsentative of
such minor person on the grounds that either :
() the legal guardian is not acting in the best interests (
the person; or
(i) the legal guardian is otherwise unsuitable to act as th
nominated representative.

When the Mental Health Review Commission makes ar
order under paragraph (d), it shall designate anothe
individual to act as the nominated representative of th
person. The provisions of Chapter 1 section 24hall apply
to appointments under this subsection.

(e) In deciding who slould be appointed as the nominate
representative for a person under subsection (b)(v) ¢
subsection (d) above, the Mental Health Revie
Commission shall considei
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() the current and past wishes of the personvith mental

illness insofar as these cand®@reasonably ascertained;

(i) the knowledge of the proposed nominee of the li

history, values, cultural background of the person;

(i) the views of the family members and carers of th

person with mental illness and in particular of the

individual(s), who, but for an appointment under this

section, would be the nominated representative of tt

person;

(iv) the ease with which the proposed nomines available

to perform the role described.in this Act.

(v) such other factors as the Mental Health Revie

Commission may deem appropriate in determining
whether the proposed nominee is a suitable perse

to fulfill the role described in this Act

() The person nominated. to be representative must be
least eighteen years of age, must be competent to fultiie
role as_described in this Act, andmust signify, in writing,
his or her willingness to perform the role.

(g) Anyone who has made an appointment under th
section may -revoke the appointment ifhe or she is
competent to do so. Such revocatioshall be in writing, or
by direct communication with the psychiatrist or medical
officer in charge of the mental health facility, who will note
t hat revocation i n the pe
signature or thumb impression of the personwith mental
lliness onthis record.

(h) The Mental Health Review Commission may in writing
revoke an appointment made under this section, and me
appoint a different representative under this section whe
appropriate to do so.

(i) Applications to the Mental Health Reviav Commission
to make, revoke, alter, change, or modify an appointmer
under this section may be made by the person with ment
illness, or by a relative of such person, or by th
psychiatrist responsible for the care of such person, or &
the medical officer in charge of the mental health facility
where the individual is or is proposed to be admitted.

() While fulfilling his or her duties under this Act, the
nominated representative shall consider thecurrent and
past wishes, the life history, values, ctliral background
and the best interest®f the person with mental illness The
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nominated representativeshall give particular credence to
the views of the person to the extent that persc
understands the nature of the decisions unde
consideration. The duties of the nominated representativi
are outlined below :

i) to assist the person with mental illness in makin
decisions regarding admission to hospital and treatment
their mental illness.

i) to make appeals to the Mental Health Reviey
Commission, when necessary, on behalf of the person wi
mental illness

iii) to assist the person with mental illness to mak
application to the Mental Health, Review Commission fo
appointment of a special personal representative whe
necessary

(k) The appointment of anominated representative, or the
inability of a person with  mental illness to appoint &
nominated representative, does not presume ahall not be
taken to-presume a lack of legal capacity. All persons wit
mental illness have legal capacity but may reqee varying
levels of support from their nominated representative t¢
make decisions. Theevel of support required may vary in
amount from little support to very high support over time.

Chapter II
Section 3 & Section 4

Suggestions fof changes to thesi Draft :

1. Suggestion : do not delete "including places where persons with mental illness may be detained
or kept" under subsection 3 (3) (b) below

Response of the drafting team : this suggestion has been implemented

2. Suggestion : Add a susection "Maintain a complaint mechanism and 24 hr helpline to
register complaints against violation and abuse of human rights of mentally ill persons”

Response of the drafting team : this suggestion has been implemented. -Haistisubhas been added
to both he central and state mental health authority (section 3 and section 4).

2. Suggestion : to add that CMHA and SMHA should conduct courses,certification and training
programs to increase the number of mental health workers.

Response of the drafting tearthe SMHAS have training responsibilities related to the implementation
of the Mental Health Act (see subsection 4 (3) (h) below). However the Central and State MHA's are
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not training organizations per se and we are do not feel that is is appropriatepose a general
training responsibility to increase mental health workers, on these Authorities.

3. Suggestion There should be a provision in the law to govern educators of mental health since
anyone starts a course to provide such services and medicati

Response of the drafting team : This suggestion is slightly confusing as it refers to law to govern
education in the field of mental health (starting courses etc) but also then mentions providing services
and medication. We presume the respondentmésagislation to govern the starting of educational
courses in the field of mental health. We would like this discussed in the Regional consultations
because we feel this will vastly increase the scope of the Mental Health Act and need a consensus from
the mental health community on this issue. At present the educational courses are regulated by
different legislation (and this includes all educational courseS). What is being proposed by this
respondent would mean that these courses would now also hbeadgulated by the Mental Health

Act.

4. Suggestion The state should have a licensing body for mental health workers as there are
many individuals who are not trained to provide these services but are doing so. This is highly
dangerous and damaging ta@onsumers of mental health services

Response of the drafting team : For the purpose of the Act, the Cental MHA and State Mental Health
Authorities (see section 4 subsection (3) (g) and section 3 subsection (3) (f) ) have to maintain a
register of all matal health professionals in the state. Thisiis, not a licensing process and the purpose
of the register is restricted to the activities under, the Mental Health Act. What is being suggested here
is a much broader concept of licensing body for all mentaltihegorkers to work with persons with
mental illness. We would like this to be discussed in the regional consultations before this is included in
the mental health Act.

5. Suggestion: There_should ‘be penalty for those claiming to be mental health prasemals
without a minimum‘qualification in the field.

Response of the drafting team: This Is related to suggestion 4. At present psychiatrists are registered
with the medical councils, Nurses who are registered with the nursing councils and some gsstsholo

and social workers are registered as rehabilitation specialists with the Rehabilitation Council. These
licensing councils ‘have \norms for minimum qualifications and standards and do have penalties for
misrepresentation. For other mental health prefesals such as counselors, therapists etc, there are

no registration/licensing procedures. In the absence of such registration/licensing procedure, it is
difficult to envisage how'a penalty can be applied.

Both points 4 & 5 need to be discussed in thasatiation meetings with all stakeholders.
Implementing these two suggestions will require significant changes to this and other Acts and also co
ordination with regulatory bodies such as the MCI, Nursing Council of India and the Rehabilitation
Council ofIndia.

6. Suggestion State should appoint Disability Commissioner in District Level instead of only one
per State.

Response of drafting team: The Disability Commissioner is an Authority created under the Persons
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with Disabilities (Equal Opportunitiesprotection of rights and full participation) Act, 1995. The
Disability Commissioner is not an Authority created under the Mental Health Act and hence we cannot
make any amendments to the appointment of this Authority in the Mental Health Act.

Sec No  Existing provision Amended provision
Chapter Il Chapter Il Mental Health Chapter Il : Mental Health Authorities and
and Sec 3 Authorities State Mental Health Review Commissions

Section 3 : Central Authority For
Mental Health Services

CentralAuthority For Mental Health Services

1.

1. he Central Government shall establish
he Central Government shall authority for mental health with such
establish an authority for ment designation as it may deem fit.
health with such designation a
it maydeem fit. 2. _ _

he Authority established under sub

2. section (1) shall be subject to the
he Authority established under superintendence, direction anchto| of
subsection (1) shall be subjec the Central Government.
to the superintendence, direct
and control of the Central 3. : )

Government. he authority established under sub
section (1) shal

3.
he authority established under a )
subsection (1) shaH e in charge of regulation,

development, direction and-co
a. ordination with respect to Mente
e in charge of regulatior Health Services under the Cent
development, directio Government and all other matte
and coeordination with which,under this Act, are the
respect to Mental Healt| concern of the Central
Services under the Government or any officer or
Central Government an authority subordinate to the
all other matters which, Central Government.
under this Act, are the
concern of the Central b. _ o
Government or any upervisemental health facilities
officer or authority and other Mental Health Servick
subordinate to the Agencies including places in
Central Government. which mentally ill persons may
bekept or detainedirectly
b. under the control of the Central
upervise thgsychiatric Government.
hospitals and psychiatri .

nursing homes and othg
Mental Health Service

dvise the Central Government ¢
all matters relating to mental
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Agencies (including
places in which mentall:
ill persons may be kept
or detained) directly
under the control of the
Central Government.

dvise the Central
Government onlh
matters relating to
mental health; and

ischarge  such  othi
functions with respect t

matters  relating t
mental health as tt
Central Governmer
may require.

healthcare/services

ischarge such other functio
with respect to matters relating
mental health as the Cent
Government maylecide

o-ordinate programs run by
different ministries in the
Central Government which
have impact upon persons with
mental illness, such as soci
justice programs, employment
programs, and other such
programs that may be for the
benefit of persons with menta
illness, and also to ceordinate
activities in the field of mental
health between Central anc
State Governments.

aintain and publish an all India
register of mental health
professionals as defined unde
the Act, which shall be an
amalgamation of the registers
maintained by the State Menta
Health Authorities.

aintain and publish an allF
India register of registered
mental health facilities in the
country which shall be an
amalgamation of the registers
maintained by the State Menta
Health Authorities; and

et up a complaint mechanisn
and in particular, a helpline to
register complaints regarding
violation of rights of persons
with mental illness.
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Sec No Existing provision Amended provision
State Authority For Mental Health State Authority for Mental Health Services
4 Services
1.

1. he State Government shall establish a
he State Government shall authority for mental health with such
establish an authority for ment designation as it may deem fit.
with such designation as it ma
deem fit. 2. . .

he Authority established under sub

2. section (1) shall be subject to the
he Authority established under superintendence, direction and contro
sub- section (1) shall be subje the State Government.
to the superintendence, directi
and control of the State 3. , ,

Government. he Authority established under sub
section (1) shaH

3.

heAuthority established under
sub- section (1) shaH

a.
e in charge of regulatior
development and eo
ordination with respect
to Mental Health Servic
under the State
Government and all
other matters which,
under this Act , the
concern of the state
Governnent or any
officer or authority
subordination to the
State Government :

upervise the psychiatric
hospitals and psychiatri
nursing homes and othe
Mental health Services
Agencies (including
places in which mentall;
ill persons may be kept
or detained )uder the
control of the State
Government :

a.

e in charge of regulation,
development and eordination
with respect to Mental Health
Service under the State
Government and all other matte
which, under this Act, are the
concern of the state Governmer
or any officer or authority
subordination to the State
Government :

upervisemental health facilities
and other Mental health Service

Agenciedineluding-placesin

which mentally ill persons may
be kept-or-detained) (delete) in
the Stateunderthe-control-of
the-State Government :

dvise the State Government on
matters relating to mental healtl
care and services

ischarge such other functio
with respect to matters relating
mental health as the St
Governmentnaydecide.
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dvise the State
Government on all
matters relating to
mental health ; and

ischarge  such  othi
functions with respect t
matters  relating t
mental health as tt
State Government m:
require.

Section 4.1 Mental Health Review Commission

Explanation The establishment of a independent, competent, judicial review body is necessary under
Constitutional requirements well as international obligations under binding conventions signed by

India.

Suggestions for changes to the 1st Draft :

e.

o-ordinate all activities of the
State  Government which are
relevant for the benefit of
persons with mental illness.

e in charge of registration of
mental health facilities in the
State under Chapter Il of the
Act and maintain a register of
such facilities.

ake  rules, criteria and
regulations. for the registration
of clinical psychologistsmental
health nurses and psychiatric
social workers as mental healtt
professionals in the state and t
maintain a register of such
mental health professiomls as
defined in the Act.

rain all relevant persons
including judicial officers, law
enforcement officials mental
health, other health
professionals and others, in th
use of the Act and;

et up a complaint mechanisn
and in particular, a helpline to
register complaints regarding
violation of rights of persons
with mental illness.
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1. Suggestion : It is suggested that 50% of the persons in the Commission should be full time. It
is also suggested that the dis@lifications mentioned should not apply to the two members who
are user survivors as the may have been dismissed after a fight. And finally it was suggested that
at least one user survivor should be there in the Commission and panels.

Response of the ditang team: We feel these points should be discussed in the regional and national
consultation meetings and final decision can be taken. We have not made any changes to the draft
amendments on the above suggestions. We feel it may be practically diffieisure one user
survivor on all panels in all parts of the country.

2. Suggestion : One respondent questioned why the nominated_répresentative should be always
there at a hearing. Also it has been questioned why the hearings are not open to the pulalin
media.

Response of the drafting team: The nominated representative has the right to be present at the hearing.
This is not the same as saying the nominated representative should'be always there at a hearing. The
nominated representative is directhwolved in the care'and treatment of the person with mental iliness
and thus has an interest in being present at such hearings. We have tried to restrict the right to be
present at such hearings to people who directly have an interest in the care dnektreaf the person

with mental illness and to exclude the general public (see below).

The hearings are not open to the public generally because issues of confidentiality are involved.
However there is a provision for making the hearing open to the pwiilicthe consent of the person

with mental illness. This provision.is made ta protect the confidentiality of the person with mental
illness. At the same time thesperson with mental illness has the right to make the hearing open to the
public if they so dsire, with the censent of the chairperson of the panel.

3. Suggestion:Each mental health, facility should allow Advocacy workers to visit the wards

regularly. The MHRC should employ. and train such advocacy workers. MHRC should also be
responsible for praducing information in rights which as suggested above ought to be read out by
default to all involuntary and voluntary patients (sic).

Response of the Drafting Team : We welcome the suggestion that the MHRC should employ and train
advocacy workers‘and thdHRC should produce information which is then read out by default to all
persons admitted to.mental‘health facilities. We feel however that this should be left to the MHRC to
decide rather than write it into legislation. This point can be discuss#teatgional and national
consultation meetings and if the overwhelming opinion is that it should be in the Act, rather than left to
the MHRC, then we can include it.

4. Suggestion: Panels of the the MHRC should consist of 5 members, including a judicial
member, a psychiatrist, a mental health professional, a representative of family members, and a
person from civil society.

Response of the drafting team: We want this issue discussed at the regional consultation meetings.
There are advantages and disadtages in increasing the size of the Panels of the MHRC. The
advantages are that the Panels will have a better representation of all stakeholders and thus get a more
informed view of the subject. The disadvantages are that larger panels will increaskrtiméstrative
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difficulties of managing such panels and finding appropriately qualified persons to serve on such
panels may be difficult in all parts of the country.

5. Clarification : many stakeholders wanted to know the purpose of Subsection (4) (I) loe
pertaining to certificates about mental illness being produced in court proceedings and the need
for the State Mental Health Review Commission to be involved in this process.

Response of the drafting team : Anecdotal evidence suggests that sometiroesrt proceedings
especially related to matters such as divorce and property matters, a prescription of medicines by a
psychiatrist may be produced to prove that a person has mental illness and then that is used as grounds
to deprive that individual ofome rights eg. divorce may be granted on this basis, or property rights
may be affected.

The subksection (4) (I) has been introduced to prevent such occurrences. If in any Court matter there is
any questions being raised about the mental health of athegfarties to the dispute, then the Court

must refer this to the Mental Health Review Commission, for opinion: We believe this will provide
protection to persons with mental illness, especially women with mental illness involved in divorce
proceedings.

6. Suggestion: he expression "Representative of persons with mental illness" might allow
ingress of wrong person in the panel(s). It.must be protected for a person with severe mental
illness (survivor) or a caregiver, preferably @ parent,of a person witlsevere mental iliness.

Response of the Drafting Team : we have made the necessary change see section 4.1 (2) (b) (iii) below
7. Suggestion: At least one member.of the Panel should be a Psychiatrist

Response of Drafting Team/: Same as for point numbéoyde. This may be discussed in the Regional
and National Consultations. Implementing this 'suggestion will require either a) specifying that the
professional member_should be a psychiatrist or b) increasing the size of the Panels to five, as
suggested ipoint 4dabove

8. Suggestion: Remove requirement that members should possess a bachelor's degree

Response of the drafting team: hecessary changes have been madsectisn? (c)(i) below

9. Suggestion : It is Important for the mental health review commission to review the mental

health scenario in the'respective state and issue directive to the local government to strengthening

the mental health services.

Response of the Drafting team : This function has been given to the Central Mental HealtityAuthor
and State Mental Health Authorities rather than to the MHRC.

10. Suggestion/Question : Do we need a lawyer to talk to the MHRC. Will that not be expensive?

Response of drafting team : A lawyer is not required to approach the MHRC. There are molfees t
paid for appealing to the MHRC.

Sec No  Existing provision Amended provision
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NEW PROVISION

Mental Health Review Commission (alternative termr
suggested is : Mental Health Review Board)

1. The State Government shall establish a State Ment
Heath Review Commission (referred to as the Commissia
subsequently) within 6 months of notification of the
amendment to this Act. The State Mental Health Revie
Commission shall have jurisdiction over all mental healtt
facilities which are geographically lacated within the State.

2. Composition of the Commission

The Commission shall consist of

a) President, who shall be a person who is or has been o
gualified to be appointed, as Judge of a High Court. Thi
appointment shall'be made by the State Govament in
consultation with the Chief Justice of the High Court in
the State.

b) Members :

i) Judicial members : persons who are, or have been, or a
gualified to be appointed as District Judges

i) Professional members: persons who are recognized a
registered as mental health professionals for the purpose
this Act in the Register maintained by the Central or Stat¢
Mental Health Authority

i) Representatives of users and carers and the
organizations and representatives of nogovernmental
arganizations working in the field of mental health:
persons who have experienced severe mental illness, @
caregiver or family member of persons with severe menti
lllness or organizations representing such persons and al
non-governmental organizations workirg in the field of
mental health

c) Provided that all members shall have the followin
gualifications :

i) should have basic literacy skills (able to read and write
and;

i) be persons of ability, integrity and standing;

d) A person shall be disqualified for appointment as
President or as anember if he or she :

i) has been convicted and sentenced to imprisonment f
an offence which, in the opinion of the state Governme
involves moral turpitude; or
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ii) is an undischarged insolvent; or

lii) has been emoved or dismissed from the service of th
Government or a body corporate owned or controlled by
the Government; or

iv) has, in the opinion of the state Government, suc
financial or other interest as is likely to affect prejudicially
the discharge by hin of his functions as a member; or

v) has such other disqualifications as may be prescribe
by the State Government;

e) Every appointment as Member to the Commission she
be made, following public advertisement, by a Selectic
Committee comprising.of the President of the Commissior
who shall be the Chairperson of the Selection Committe
and Secretary/(or a suitable person nominated by th
Secretary to carry out this function) of Law Department of
the State and Secretary (or a suitable person nominade
by the Secretary to carry out this function) of Health
Department of the State .

f) The President and members of the Commission shg
hold office for'a term of five years or up to the age ¢
seventy years, whichever is earlier. The President an
members shall be eligible for reappointment for another
term of five years or up to the age ofseventy years,
whichever is earlier, subject to the condition that the)
fulfill the qualifications and other conditions for
appointment mentioned in subsection 2 (b)and (c) above
and such reappointment is made on the basis of th
recommendation of the Selection Committee. Th
President may resign his office in writing addressed to th
State Government, while a member may resign his office
writing addressed to thePresident of the Commission an
on such resignation being accepted, his office shall beco
vacant and shall be filled by appointment of a persor
possessing any of the qualifications mentioned in su
sections 2 (b) and 2 (c) above in relation to the caery of
the member who is required to be appointed, in place
the person who has resigned.

g) The President of the Commission shall be a full tim
appointment. The appointment of members on a fultime
or part time basis shall be made by the State Gevnment
on the recommendation of the President of the Sta
Commission taking into consideration such factors as me
be prescribed including the work load of the Stats
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Commission.

h) The salary or honorarium and other allowance
payable to, and the otheterms and conditions of service o
the President and members of the State Commission sh
be such as may be prescribed by the State Government.

3. Panels of the Commission

a) The jurisdiction, powers and authority of the
Commission shall be exercised yb the Panels of the
Commission;

b) A Panel shall be constituted by the President of th
Commission for a duration as specified by the Preside
and shall consist of 3 members namely a judicial membe
a professional member, and a memberepresenting users
and carers and their organizations or representing nos
governmental organizations working in, the field of menta
health; The President of the Commissionshall have the
power to change, alter or modify appointment of member
of any Panel.

c) A Panelshall be chaired by the judicial member of the
Panel ;

d) If the members of the Panel differ in opinion on any
point, it shall be decided according to the opinion of th
majority;

e) The State Commission shall function from the Capital ¢
the State but shall apoint as many Panels in each distric
of the State depending on the workload in the district, an
in as many Districts of the State taking into account th
presence of mental health facilities in the district and th
convenience of persons with mental iless, their families
and the professionals involved in providing care in mente
health facilities in the district.

4. Hearings and Process

a) All proceedings before a Panel of the Commission sh
be deemed to be a judicial proceeding within the meanir
of section.....of the Indian Code and the Panel shall
deemed to be a civil court for the purposes of the Act.

b) Any matter before the Panel shall be heard &
expeditiously as possible. An endeavor shall be made
dispose of applications for appointnent of nominated
representative under section 2.1 of the Act and applicatior
challenging admissions under section 19 of the Act within
period of 7 days from the filing of the application, anc
applications challenging admission under section 16 ar
secton 20 of the Act within a period of 30 days from filing
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of the application. With respect to all other applications
under other sections of the Act, an endeavor shall be ma
to finally dispose of the appeal within a period of ninety
days from the date offiling of the application.

c) With respect to review to be carried out by the
Commission under Section 16 and Section 20 of the A
the Panel shall endeavor to complete such review within
period of 30 days from the time it is due. The Panel me
decide to hold a hearing in this regard if it considersit
necessary to do so.

d) No adjournment shall be ordinarily granted by the
Panel unless sufficient cause is shown and reasons
grant of adjournment-have been recorded in writing by the
Panel.

e) The parties to the hearingshall be the person with
mental illness, his or her nominated representative, and tF
medical officer in charge of the mental health facility o
the psychiatrist. responsible for the care of the person ¢
the case may be. The pams may be represented by

counsel ‘'or another representative of their choice, or ma
appear in person.

f) The hearing shall not be open to the public. Persor
other than those directly involved may be admitted with
the permission of both the person withmental illness and
the chairperson of the Panel.

g) The person with mental illness about whom the hearin
relates shall have the right to give oral evidence to tF
Panel, if he or she wishes to do so. The Panel shall h
the power to require the attencaince and testimony of suc
other witnesses as it deems appropriate under tt
circumstances.

h) All parties shall have the right to see any documer
relied on by any other party in its submissions to the Pane

I) The decision of the Panekhall be comnunicated to the
parties in writing with reasonable promptness within five
days of the termination of the hearing.

J) Where it is brought to the notice of the Commission tha
a mental health facility is willfully neglecting the orders of
the Commission, he Commission may, without prejudice
to any other action that the Commission may take again
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the facilityy, recommend to the State Mental Healtt
Authority to cancel the registration of the mental health
facility.

k) Where it is brought to the notice of he Commission thai
a mental health facility is persistently violating the rights
of persons with mental illness, the Commission shall dire
the State Mental Health Authority to conduct an inspectior
and inquiry under section 7 subsection 22 of the Act belv,
and submit a report of such inspection and inquiry to the
Commission, and the action taken or proposed to be take
by the State Mental Health Authority under section 7 sub
section 21 and suisection 22, to protect the rights o
persons with mental ilness in such mental health facility
Notwithstanding anything else in the Act, the Commissio
may take any action as it deems appropriate, to protect th
rights of persons with mental illness in mental healt
facilities.

) If in any judicial process before a competent court in the
State, a certificate about mental illness is produced and
challenged by the other party, the court shall refer the
certificate for further scrutiny to the State Mental Health
Review ' Commission and the Commission afte
examination of the person alleged to have a mental illnes
either by itself or through a committee of experts, sha
certify its opinion to the relevant court.

5. Appeals

Any party may appeal against the decision of the Panel
the Commission on any questio of fact or law to the High
Court of the State.

6. The Commission may appoint officers and such othe
employees as it considers necessary for the efficig
discharge of its functions under this Act. The salary an
allowances payable to and the other calitions of service
of the officers and other employees of the Commissic
appointed under this section shall be such as may
determined by regulations.

7. The State Government shall, after due appropriatior
made by State Legislature by law in this behHf make to
the Commission grants of such sums of money as ¢
required to pay salaries and allowances payable to tt
Chairperson and the members and the administrative
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expenses including the salaries, allowances and pens
payable to or in respect of oficers and other employees ¢
the Commission.

8. The Commission may, from time to time, mak
Regulations for the purpose of carrying out the provision
of this section.

CHAPTER IIl MENTAL HEALTH FACILITIES
Section 6,7, 8,9

(also see comments anaggestion under section 2 (q) definition of mental health facilities)

Explanation: The current licensing procedure has been shown to be unworkable. This amended
procedure for registration of mental health facilities is largely based on the Clinicdidbsteamts Bill

which is currently in Parliament and when it becomes law, requires registration of all health
establishments in the country. Because mental health facilities have special requirements, which are not
the same as those for other clinical elssdlments, it would be advisable, to have a registration
procedure for mental health facilities within the Act.

Suggestions for changes to the 1st Draft :

1. Suggestion: Rehabilitation centers,should be regulated under the PWD Act and should be
excludedfrom registration under the MH Act.

Response of drafting team to suggestion:«PWD amendments being discussed at present, specifically
exclude registrationgoefgpsychiatric \rehabilitation centers under the PWD Act and indicating that
rehabilitation centerstor persons with mental illness should be covered under the MH Act. (see
chapter X section 51 of the preposed amendments to the PWD Act).

2. Suggestion : The Act should clarifywhat the basic requirements are for such a facility in terms
of - 1) location 2) needing to comply with town planning act, development control rules, buillding
regulations, 3) staffing ratios 4) standards of clinical care etc. Another suggestion was that all
mental health facilities should be equipped with an ambulance.

Responsef the drafting team: In the existing Act, the norms for mental health facilities have to be laid
out by each State Mental Health Authority as part of the State Mental Health Authority Rules. We have
made no change to the same. There is wide variatidheiravailability of mental health resources in

the country and hence it would not be appropriate to have one set of norms for the entire country
outlined in the Act. Secondly nhorms may need to change with time as more resources become available
and/or moreevidence for effective services is available. It is therefore appropriate that norms are set
through the State Mental Health Authority Rules, rather than written into the Act.

Sec No  Existing provision Amended provision
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Chapter 1ll :  Psychiatrc Hospitals Chapter Il : Mental Health Facilities
and Psychiatric Nursing Homes

Establishment or maintenance of Registration and standards for mental healtr
psychiatric hospitals or psychiatric  facilities
nursing homes only with licence 1. It shall be the resposibility of the State
1. On and after the commencement ¢ Mental Health Authority to compile and
this Act, no person shall established (update a register of mental health facilities ir
maintain a psychiatric hospital or the State.
psychiatric nursing home unless he
holds a valid licence granted to him 2. No person or organization shall establish ¢
under this Act: carry on a mental health facility unless it has
been registered with the State MentaHealth
Provided that a psychiatric hospital o Authority under the provisions of this Act
psychiatric nursing home (whether
called asylum or by any other name) 3. For registration and continuation of
licensed by the central government o registration, every mental health facility shall
any state Governemt and maintained fulfill :
as such immediately before the a) the minimum standards of facilities anc
commencement of this Act may services as may be prescribed ;
continue to be maintained, and shall b). the minimum qualifications for the
deemed to be a licensed psychiatric personnel as may be prescribed ;
hospital or licensed phychiatric nursir c) provisions for maintenance of records an
home, as the case may be, under thitreporting as may be prescribed ;
Act,- d) and any other conditions as may b
prescribed.
a. for a periodfthree months from
such commencement, 4. Categories and standards
b. if an application made in accordan a) Mental Health facilities shall be classifiec
with Sec. 7 for a licence is pending o/into such categories, as may be prescribed t
the expiry of the period specified in Cthe Central Mental Health Authority , from
(a) till the disposal of such applicatior time to time.
b) Different standards may be prescribed fo
2. Nothing contained in sufection (1) classification of different categories referrec
shall gply to a psychiatric hospital ito in sub-section (a) above.
psychiatric nursing home establishecc) In prescribing the standards for mental
maintained by a Central Governmenthealth facilities, the State Government sha
a State Government. have regard to local conditions.
d) Notwithstanding anything in this section
the State Government in consultation with
the State Mental Health Authority shall
publish standards for different categories o
mental health facilities within a period of two
years from this amendment to the Act
coming into force.
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Suggestions for changes to the 1st Draft :

1. Suggestion: The particulars of all such facilities should be in the public domain

Respone of drafting team : see stdection (6) below and section 3 (3) g related to functions of CMHA
above.

2. Suggestion : The Authorities should have the authority to conduct surprise inspection of the
facilities. It was also suggested by another respondeiiat there should be a "civil society
committee" who can access mental health facilities any time without any prior notice to check on
the food, sanitation, cleanliness, violations or may be just interact with the patients.

Response of drafting team See section 7, stdection 22 below (Inspection and Inquiry). This
subsection gives the state mental health authorities to wisit any'mental health facility at any time
without prior notice.

3. Suggestion: Suksection 8 below, the time period should notdd1 year as this is too long once
the norms have been published.

Response of the drafting team: We have reduced this time period.to 6 months.

Sec No  Existing provision Amendaprovision

7 Application for licence Procedure for Registration, Grant of Registration,
Refusal of Registration, Renewal of Registratior
Cancellation of Registration and Inspection of menta
health facilities

1. For the purpose of registration of the mental healt
facility, an application in the prescribed proforma
accompaned by such details as may be prescribed, alo
with the prescribed fee shall be furnished to the Stal
Mental Health Authority

2. The application may be furnished in person or by pos
or online.

3. If any mental health facility is in existence at theimne
of amendment to this Act coming into force, ai
application for its provisional registration shall be made
within one year from the date of the amendment comin
into force.

4. The Authority shall within a period of ten days from
the date of receipt of such application, grant to the
applicant a certificate of provisional registration in such
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form and containing such particulars and information as
may be prescribed ;

5. The Authority shall not be required to conduct any
inquiry prior to grant of provisi onal registration

6. The Authority shall within a period of 45 days from
the grant of the provisional registration, cause to b
published, in print and in digital form online, all
particulars of the mental health facility to be registered.

7. Every provisional registration shall be valid for a
period of 12 months from the date of issue of th
certificate and such registration shall be renewable.

8. Where standards for particular categories of menta
health facilities have been notified by the Stat
Government, under section 6 subsection 4 above, th
mental health facilities in that category will have to apply
for and obtain permanent registration within a period of
6 months from notification of these standards. The
Authority shall publish these standards in print and
online in digital format.

9. Where standards for particular categories of menta
health facilities have not yet been notified by the Stai
Government, under section 6 suksection 4 above, th
mental-health facilities in those categories maapply for
a renewal of provisional registration 30 days before th
expiry of the validity of certificate of provisional
registration. If the application is made after the expiry of
provisional registration, the Authority shall allow
renewal of registration on payment of such enhance
fees, as may be prescribed.

10. Application for permanent registration by a menta
health facility shall be made to the Authority in such
form and be accompanied by such fees, as may
prescribed.

11. The mental health faility shall submit evidence that
the facility has complied with the prescribed minimum
standards in a manner as prescribed by the Authority

12. As soon as the mental health facility submits tF
required evidence of the mental health facility having
complied with the prescribed minimum standards, the
Authority shall cause to be displayed for information of
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the public at large and for filing objections, if any, in a
manner prescribed by the Authority, all the evidence
submitted by the mental health facilityfor a period of 30
days before processing for grant of permaner
registration. Such information shall at the minimum be
displayed on the website to be maintained by tF
Authority for this purpose.

13. If objections are received within the period referre
to in sub-section 12 above, such objections shall
communicated to the mental health facility for respons
within a period as prescribed by the Authority.

14. Permanent registration shall be granted only when
mental health facility fulfills the prescribed standards for
registration by the State Government.

15. The Authority shall pass an order within a period o
30 days after expiry of the prescribed period, either

a) allowing the application for permanent registration or
b) disallowing. the application

Provided that the Authority shall record its reasons, if it
disallows an application for permanent registration. The
Authority may also grant a period of time, not exceedin
a period of 6 months to the mental health facility fo
rectification of the deficiencies which have led t
disallowing the application.

16. Notwithstanding anything said above, if the Authority
has not communicated any objections received by tt
Authority to the mental health facility under sub-section
13, nor has the Authorty passed an order under sub
section 15 above, within a period of 90 working day
from the date of application for permanent registration
by the mental health facility, it will be deemed that the
Authority has allowed the application for permanent
registration.

17. The Authority shall issue a certificate of permanen
registration in such form and containing such particulars
as it may prescribe, if the Authority has allowed ar
application under sub-section 15 or suksection 16 above

18. Every permanentregistration shall be valid for a
period of 36 months from the date of issue of th
certificate and such registration shall be renewable. Th
mental health facility may apply for a renewal of
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permanent registration 90 days before the expiry of th
validity of certificate of provisional registration.

19. The disallowing of an application for permanen
registration shall not debar a mental health facility from
applying afresh for permanent registration under sub
section 10 above and after providing such élence of
having rectified the deficiencies on which grounds th
earlier application was disallowed.

20. If at any time after the mental health facility has bee
registered, the Authority is satisfied that :

a) the conditions of the registration are not lking
complied with ; or

b) the person or persons or entities entrusted with th
management of the mental health facility have bee
convicted of an offence under this Act; or

c) the mental health facility is found to be persistentl
violating the rights of persons with mental iliness,

it may issue .a show cause notice to the mental hea
facility as to why.its registration under this Act should
not be canceled for the reasons to be mentioned in t
notice.

21. If after giving a reasonable opportunity to he mental
health facility under sub-section 20 above, the Authority
Is satisfied that there has been a breach of any of t
provisions of conditions for registration or any Rules
made under this Act, the Authority may without
prejudice to any other actionthat it may take against the
mental health facility, cancel its registration. Where the
Authority is satisfied that the mental health facility is
persistently violating the rights of persons with menta
illness and where the mental health facility does ng
within a reasonable, time, take action to the satisfactio
of the Authority to protect the rights of persons with
mental illness, the Authority may without prejudice to
any other action it may take against the facility, cancel it
registration.

Every order made under this subsection shall take effect
a) where no appeal has been made against such orc
immediately on the expiry of the period prescribed fo
such appeal and;

b) where such appeal has been preferred against such
order and the appealhas been dismissed from the date
the order of dismissal
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The Authority after cancellation of the registration for
reasons to be recorded in writing, may restrair
immediately the mental health facility from carrying on
if there is imminent danger to thehealth and safety of the
persons admitted in the mental health facility.

22. Inspection and Inquiry

a) The Authority shall have the right to cause ai
inspection of, or inquiry in respect of any mental healtt
facility, to be made by such person or persaas it may
direct and that mental health facility shall be entitled to
be represented at such an inspection or inquiry.

b) The Authority shall. communicate to the mental healtt
facility the view.-of the Authority with reference to the
results of such Inspetion or inquiry and may after
ascertaining the opinion of the mental health facility
advice the facility upon the action to be taken.

c) The mental health facility shall report to the Authority
the action which is proposed to be taken or has bes
taken upon the results of such inspection or inquiry anc
such report-shall be furnished within such time as th
Authority may direct.

d) Where the mental health facility does not, within &
reasonable time, take action to the satisfaction of tH
Authority, it m ay, after consideration any explanation
furnished or representation made by the mental healt
facility issue such directions as the Authority may deer
fit, and the mental health facility shall comply with such
directions.

23. The Authority or any person authorized by the
Authority, may, if there is any reason to suspect tha
anyone is running a mental health facility without
registration, enter and search in the manner prescribe
by the Authority, at any reasonable time and the mente
health facility shall co-operate with such inspection o
inquiry and be entitled to be represented at suc
inspection or inquiry.

Sec No

Existing provision

Amended provision

Grant or refusal of Licence Certificates, Fees and Register of ment

health facilities
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1. Every mental health facility shall display
the certificate of registration in a conspicuou
place in the mental health facility in suck
manner so as to be visible to everyone visitir
the mental health facility

2. In case the certificate is destroyed, los
mutilated or damaged the Authority may
iIssue a duplicate certificate on the request
the mental health facility and on the paymen
of such fees as may be prescribed

3. The certificate of registration shall be non
transferable and' in event of change c
ownership or change of category, or change
management, or on ceasing to function as
mental health facility, the certificate shall be
surrendered to the Authority and the mental
health facility shall apply afresh for grant of
certificate of registration.

4. The Authority may charge fees fo
different categories of mental health facilities
as may be prescribed.

5. The Authority shall maintain in digital
format a register of mental health facilities
registered by the Authority, to be called the
State Register of Mental Health Facilities anc
shall enter the particulars of the certificate sc
issued in a register to be maintained in suc
form and manner as may be prescribed.

6. The Central Mental Health Authority shall
maintain in digital format an all-India
register of mental health facilities that shal
be an amalgam of the State Register

Mental Health Facilities maintained by the
State Mental Health Authorities.

Sec No

Existing provision

Amended provision

Duration and renewal of licence

Appeal

Any mental health facility or person,
aggrieved by an order of the Authority
refusing to grant or renew a certificate ol
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registration or revoking a certificate of
registration may appeal to the High Court in

the State.
Sec No  Existing provision Amended provision
10, 11, 12, REPEALED

13,14

Chapter IV : Admission to a Mental Health Facility, Treatment in a Mental Health Facility and
Discharge from Mental Health Facility

Explanation The presumption in all admissions to mental health fagdityat the person with mental

illness has legal capacity and they may or may not require support to exercise their legal capacity. The
level of safeguards provided is based on the level of support needed. The level of safeguards is least for
those who neno support or need minimal support to make decisions (as in Section 15) and the level
of safeguards is highest for those who have high support needs, such that those persons who need ven
high or nearly 100% support are provided with substantial protericluding judicial review. This is

in harmony with the recommendations of the CRPD.

Thus there are two types of admissions for adults proposed in the amendments: independent
admission, where the person can decided for himself or herself, withquars@p requires minimal

support, and supported admissions where the persons needs substantial or high support approachinc
100% support. Supported admissions. are further divided into short term supported admission (section
19) and long term supported.ads@n (section 20) and persons admitted under section 20, because of
their vulnerability and the/longer duration of admission, are provided with the highest level of
safeguards, as recommended In international conventions.

High levels of support bordeignon 100% support is also viewed as a temporary phenomena. As soon
as the person is judged to be able to make independent decisions, he or she is allowed to decide for
himself or herself. Alternatively, at the end of the prescribed period, the needcfohigin level of

support has to be reviewed and continued only if considered absolutely necessary.

Sec No  Existing provision Amended provision

15 Chapter IV : Admission to a Mental Health
Facility, Treatment in a Mental Health
Facility and Discharge from Mental Health
Facility

Section 15 : Independent (without support
Admission and Treatment of persons in
mental health facility

An Independent patient or an Independen
admission refers to the admission of persor
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to mental health facilties who @n
independently (i.e. without support) make
decisions or require minimal support in
making decisions.

(1) Any person who is not a minor and wh
considers himself to have a mental illness ar
desires to be admitted to any mental healt
facility for treat ment may request the medica
officer in charge of the facility to be admitted
as a Independent patient.

(2) On receipt of such a request unde
subsection (1) the medical officer in charge ¢
the facility will admit the person to the
facility if he is satisfied that
(a) ('the person has a mental illness of
severity requiring admission to a menta
health facility
(b) the person with mental illness will benefi
from admission and treatment to the
mental health facility
(c) the person has understood the nate and
purpose of admission to the mental healt
facility and has made the request fo
admission of his own free will, without any
duress or undue influence and ca
independently make decisions withou
support or requires minimal support from
others in making such decisions.

(3) Every person admitted to a mental healtl
facility shall be bound to abide by such rule
and regulations of the mental health facility.

(4) An Independent patient shall not be give
treatment without his or her informed
consent. If a person is unable to understanc
the purpose, nature, likely effects of propose
treatment and of the probable result of nof
accepting the treatment and requires a ver
high level of support approaching 100%
support, in making decisions, he or shehall
be deemed unable to understand the purpos
of the admission under subsection (2) an
therefore shall not be admitted under this
section of the Act.
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(5) Subject to section 18 subsection (3) belo
an Independent patient may discharge
himself from the menal health facility
without the consent of the medical officer ir
charge of the facility. The medical officer ir
charge of the facility shall ensure that the
individual is informed of this right at the time
of admission.

(6) A person admitted under ths section o
the Act may appoint a nominated
representative under s 2.1 of this Act.

Section 16

Explanation :This section relates to admission of minors and is self explanatoryse8tibn 7 has

been added as an extra layer of protection as minocoasgdered especially vulnerable. In the case of
minors, the nominated representative is the legal guardian under normal circumstances (see section 2.1
above) and the nominated representative will in almost all circumstances be the legal guardian which in
almost all circumstances will be the natural or adopted parent.

Suggestions for changes to the 1st Draft :

1. Suggestion: Two medical practitioners needing‘to certify in case of minors being admitted by
parent is not necessary.

Response of the drafgrteam: Twe mental health|professionals, atleast one of whom is a psychiatrist,
have to certify the need for'admission of.a-minor. Thus it is not two medical practitioners as suggested
above. However thegespondent IS probably questioning the need foettifeates for admission of

minor.

Admission offa minoer at the request of a guardian is not an independent admission and is more like a
supported admission under sec 19 or sec 20. Hence the admission under section 16 has been provided
with the same |al'of protection as is afforded to adults under section 19 (supported admission). If we
reduce this to one medical certificate for admissions under section 16, we will paradoxically provide a
lesser level of protection todminors as compared to adults, whremlity, minors are likely to require a

higher level of protection from the state and legislation.

Sec No  Existing provision Amended provision
16 Request by guardian for admission o Admission of a minor to a Mental Helth
a ward Facility

Where the guardian of a min
considers such minor teela mentallyAny individual under the age of eighteer
ill person and desires to admit styears (minor) shall be admitted to a menta
minor in any psychiatric hospital health  facility only in  exceptional
psychiatric nursing home for treatme circumstances and following the procedure a
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he may request the medical officer
charge for admitting such minor as
voluntary patient

Family Welfare
laid down in this section.

1. The nominated representative for the
minor as defined in Section 2.1 above, sh
apply to the medical officer in charge of ¢
mental health facility for admission of the
minor to the facility.

2. Upon receipt of such an application, th
medical officer in charge of the mental healtt
facility may admit such a minor to the
facility, if twe psychiatrists, or one
psychiatrist 4and , one mental health
professional or a psychiatrist and a medice
practitioner, “have independently examine(
the minor in the preceding 7 days and bot
conclude based on the examation and, if
appropriate, .on information provided by
others, that :

(a) the minor has a mental illness of a severil
warranting admission to a mental health
facility and;
(b) admission is in the best interests of th
minor, with regard to his or her health, well-
being or safety, taking into account the wishe
of the minor if ascertainable and the cultural,
religious and social background of the
person, and the reasons for reaching th
decision and ;

(c) the mental health care needs of the minc
cannot be met unless he or she is admitted
proposed and in particular, all community
based alternatives to admission have be¢
shown to have failed or are demonstrabl
unsuitable for the needs of the minor and ;
(d) the admission is supported in writing by
the nominated representative of the minor.

3. Any person under the age of eighteen yea
so admitted shall be accommodate
separately from adults, in an environmen
that takes into account their age anc
developmental needs and is of the same le
of quality as is provided to other persons ¢
their age admitted to hospitals for medica
conditions.
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4. A minor shall be given treatment with the
informed consent of his or her nominatec
representative appointed in accordance wit
the provisions of section 2.1 atwe.

5. If the nominated representative no longe
supports admission of the minor under this
section or requests discharge of the minc
from the mental health facility, the minor
shall be discharged by the mental healt
facility.

6. Notwithstanding anything else in this Act
no irreversible treatment shall be provided
for the mental illness of a minor.

7. Any admission of a minor which continue
for ‘a period of 30 days or moreshall be
immediately informed to the Mental Health
Review ‘Commission. All adnmssions ol
minors continuing beyond 30 days and ever
subsequent 30 days shall require approv:
from the Mental Health Review Commission
Before granting such approval, the Mental
Health Review Commissionshall carry out a
minimum review of the clinical records of the
person so admitted. The Commission ma
interview the minor if it is deemednecessary.

Sec No  Existing provision Amended provision

17 REPEALED
(this has been covered under the amende
section 15 above)

Section 18

Explanation: The distarge provisions have been simplified to promote discharge of persons from
mental health facilities. Sufection 18 (3) allows for a limited restriction of the right of independent
patients to discharge themselves under exceptional circumstances.

Sec No  Existing provision Amended provision

18 Discharge of voluntary patients Discharge of independent patients

(1) The medical officer in charge of (1) The medical officer in charge of raental
psychiatric hospital or psychiatric health facility shall discharge from the menta
nursing homeshall, on a request ma health fadlity any person admitted under
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in that behalt section 15 of the Act immediately on reque:

(a) by any voluntary patient made by such a person or if the perso

(b) by the guardian of the patient if disagrees with his or her admission unde

he is a minor voluntary patient, section 15 of the Act, subject to suigection
(3) below.

discharge subject to provisions of si
section (3) and within twentfpur
hours of the receipt of such request,
patient from the psychiatric hospital
psychiatric nursing home.

(2) Where a minor veintary patien (2) Where a minor has been admittedto a
who is admitted as an inpatient in ¢ mental health facility under section 16 of the
psychiatric hospital or psychiatrAct, and is now no longer a minor (i.e
nursing home attains majority, t completes eighteen years of age), the medi
medical officer in charge of sucofficerin charge of the mental health facility
hospital or nursing home, shall, as siwill'classify him/her as a Independent patien
as may be, intimate the patient that under section 15 of tle Act and all provisions
has attained majity and that unless of the Act as applicable to persons who ai
request for his continuance -as. not minors will apply ;
inpatient is made by him within

period of one month of such intimatic

he shall be discharged and if, before

expiry of the said period, no reques

made to the medical-officer in chat

for his continuance as an inpatient,

shall subject to the provisions of st

section (3) be discharged on the ex|

of the said period.

(3) Notwithstanding anything contain (3) Not withstanding anything else containe
in° subsection (1) or susection (2)in the Act, a mental health professional ma
where the medical officer in charge a prevent discharge of a person admitted unde
psychiatric . hospital or psychiatrsection 15 of the Act and now seeking
nursing home is satisfied that tdischarge, for a period of 24 hours, to allov
discharge of a voluntary patient uniassessment necessary for admission unc
subsection (1) or suisection (2) will section 19 of the Act, if the conditions belo
not be in the interests of such volunt are met :

patient, he shall, within seventy ty

hours of the receipt of request unde (a) The mental health professional is of th
subsection (1) or, if no request uncopinion that the person cannot understanc
subsection (2) has been made by the nature and purpose of their decision
voluntary patient before the expiry without substantial or very high support from
the period mentioned in that sttheir nominated representative and ;

section, within seventjwo hours of

such expiry constitute a Boa(b) either one or all of the following
consisting of two medideofficers and (i) has recently threatened or attempted or i
seek its opinion whether such voluntithreatening or attempting to cause bodily
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patient needs further treatment ancharm to himself or herself and/or

the Board is of the opinion that su(ii) has recently behaved or is behavin
voluntary patient needs furthviolently towards another person or has
treatment in the psychiatric hospital caused or is causing another person to fe
psychiatric nursing home, the medi bodily harm from him or her; and/or

officer shal not discharge the volunta (iii) has recently shown or is showing a lack ¢
patient, but continue his treatment foa competence to cardor himself or herself to a
period not exceeding ninety days adegree that places the individual at risk o
time. harm to himself or herself;

At the end of the period of 24 hours or earlie
if the necessary assessments have b
completed, the person can no longer be ke
admitted in the mentd health facility under
this section of the Act.

Section 19
Suggestions for changes to the 1st Draft :

Question has been raised whether provisions of section 19 and section 20 are in harmony with UN
CRPD.

Response of the drafting team: We beliewepiovisions of 'section 19 and section 20 are in harmony
with the UN CRPD. While interpreting the UN CRPD we have also relied upon the Interpretive
Declaration entered by Australia in"July 2008 upon ratification of CRPD by Australia. For information
we have copied Australia's interpretive declaration below:

"Australia recognizessthat persans with disability enjoy legal capacity on an equal basis with others in
all aspects of lifed Australia declares its understanding that the Convention allows forujpigrsed

or substituted decisiomaking arrangements, which provide for decisions to be made on behalf of a
person, only \vhere such arrangements are necessary, as a last resort and subject to safeguards;

Australia recognizes that every person with diggbhas a right to respect for his or her physical and
mental integrity on an equal basis with others. Australia further declares its understanding that the
Convention allows for'ecompulsory assistance or treatment of persons, including measures tddesn for t
treatment of mental disability, where such treatment is necessary, as a last resort and subject to
safeguards;"

1. Suggestion :One respondent wanted to know how a patient in a mental health facility could
apply to the Mental Health Review Commission whout help from relatives or others who may
not be available. This respondent also suggested that the Mental Health Review Commission
(MHRC) should visit the hospital every day or atleast have an office in the main state hospital.

1. Response of draftinggam : We appreciate the concerns expressed by this respondent regarding
access to the Mental Health Review Commission for patients in mental health facilities. However we
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are not convinced that the solutions suggested by this respondent are practiaaibjefevay to
address this problem. It will be impossible for the MHRC to visit every hospital every day or to
maintain an office at every hospital. We have suggested that the mental health facilities should (a)
prominently display in the facility the cawat details for the local MHRC panel and (b) give free
telephone access to patients to contact the MHRC.

2. Suggestion :There is need to ensure rights of the patients are read out on admission and
periodically as only then will they know that they haverecourse to an appeal process. Further,
the patient, nor the family nor the service provider should have to pay to appeal.

Response of drafting Team : We have included the earlier suggestion that mental health facilities
should prominently display the tdés of the MHRC and facilities should\give free access to contact the
MHRC. There is no provision in the Act to make the person/family/service provider pay to appeal to the
MHRC. Access to the MHRC is freely available to all personsi

3. Suggestion : thesecond certificate may be from a.mental health professional or a medical
practitioner as two mental health professionals may not be available in many parts of the
country.

Response of the drafting team : This suggestion has been‘implemented below.

4. Swgestion : One respondent felt that the entire description of the need for admission for a
person with mental illness is 'very wrong and frightening'. " Ehe criteria for admission should be
focused on the nature and symptoms of the illnessdeing severe arat an overt attention only to

a particular symptom (violence).

Response of the drafting team : The grounds for admission have been made restrictive so that apart
from the severity of symptoms there should be an additional risk of eithbasalf harm o others or
seltneglect. These are_internationally accepted criteria for admission in most countries. The criteria
for admission are made restrictive to.reduce the likelihood of admission to institutions and to promote
provision of carg and treatment iom@munity settings.

5. Suggestion: include a requirement for the nominated representative to be included in the
discharge planning. Discharge plan should be discussed with the user and the nominated
representative/caregiver/family member with whom the peson will reside with on discharge
from the mental health facility.

Response of the drafting team: Discharge planning is included in section 20.5 which is a new section.
The suggestion has been implemented by including a specific statement thiavediamily member

to be involved in the discharge planning (see section 20.5 below). This is applicable to all discharges
and not necessarily only to discharge under section 20. We have now clarified this in section 20.5
below

Sec No  Existing provision Amended provision

19 Admission of mentally ill persor Admission and treatment of persons witt
under certain special circumstances mental illness, with high support needs, in
mental health facility, upto 30 days
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(Supported Admission)

1. The medical offier in charge of a menta
health facility shall admit a person with
mental illness to the facility, upon application
by the nominated representative of the
person, under this section if :

(@) The person has been independent
examined in the preceding 7 dys by one
psychiatrist and the other being a menta
health professional or a medical practitione
and both conclude based on the examinatic
and, if appropriate, on information provided
by others that the person has a mental illnes
of a severity that theperson :

() has recently threatened or attempted or i
threatening or attempting to cause bodily
harm to himself or herself and/or ;

(i). has recently behaved or is behavin
violently towards another person or has
caused or is causing another personotfear
bodily harm from him or her; and/or

(i) has recently shown or is showing a lack ¢
competence to care for himself or herself to
degree that places the individual at risk o
harm to himself or herself;

and

(b) the mental health professionalsand/or the
medical practitioner as the case may k¢
certify that admission to the mental health
facility is the least restrictive care option
possible in the circumstances ;

and

(c) the person is ineligible to receive care ar
treatment as a independentpatient because
the person needs very high support from hi
or her nominated representative, in making
decisions.

2. Admission of a person with mental ilines
to a mental health facility under this sectior
shall be limited to a period of 30 days. At th
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end of this period, or earlier, if the person ng
longer meets the criteria for admission a
stated in subsection (1) above, the patier
will forthwith cease to be admitted in the
facility under this section of the Act. At the
end of the 30 day period, if he conditions
under Section 20 of the Act are met, th
person may continue to remain admitted ir
the mental health facility in accordance with
the provisions of Section 20 of the Act. If th
conditions under Section 20 of the Act are nc
met, the person' m& continue to remain in
the mental health facility as a independen
patient, and the medical officer in charge o
the facility. will ensure that the person is told
of his‘or her new status, including his or he
right to leave the facility.

3. Treatment shall only be provided taking
into account any existing Advance Directiv¢
as per section 50 of this Act or if the persor
with the "support of his nominated
representative has given his informed conse
to the treatment plan. The person may
require a very high level of support from the
nominated representative, approaching 10
%  support, where the nominated
representative  temporarily consents ¢
treatment on behalf of the patient. In all
instances where the level of support require
is of a such a high degre¢hat the nominated
representative has temporarily consented t
treatment on behalf of the person, the
medical officer in charge of the facility shall
record this in the notes and thisshall be
reviewed every 7 days.

4. Any person admitted under this seton
may apply to the Mental Health Review
Commission for review of the decision t
admit him or her to the mental health facility
under this section and the decision of th
Mental Health Review Commission shall b
binding on all parties. All mental health
facilities shall prominently display within the
facility, the contact details including address
and telephone numbers of the local Panel
the Mental Health Review Commission. Thy




Government of India
Ministry of Health & Family Welfare

mental health facility shall provide the person
with necessary forms to aply to the Mental
Health Review Commission and also give fre
access to make telephone calls to the Men
Health Review Commission to appeal again
being admitted to the facility. The Mental
Health Review Commission shall treat ai
appeal in the same manar whether it is made
verbally over the telephone or in writing.

(5) Notwithstanding anything else in this Act
the medical officer in charge of the facility is
under a duty to keep the condition of the
person under ongoing review. If the medice
officer in.charge of the facility becomes awar
that the conditions in subsection (1) are n
longer met, the medical officer in charge wil
terminate the @admission under this section ¢
the Act, and inform the person and his or he
nominated representative accadingly. Such
a change of status does not preclude tl
person.remaining as an independent patien
IN‘appropriate circumstances.

Section 20
Suggestions for changes to the 1st Draft :

1. One respondent wanted to know why the 90 day period had been inased to 180 days.

Response of drafting Teamy: In‘the existing Act, admission under Section 19 (special circumstances)
was for a period of 90 days. In the proposed amendments we have reduced this period from 90 days to
30 days. Alsp In the existing Act,ragsion under Section 20 had no time limits. We have now limited
admission under section 20 to 180 days.

Sec No  Existing provision Amended provision

20 Application for reception order Admission and treatment of persons witt
mental illness, with high support needs, in &
mental health facility, beyond 30 day
(Supported Admission beyond 30 days)

1. Upon application by the nominatec
representative of a person with mental illness
the medical officer in charge of a menta
health facility shall continue admission of g
person with mental illness in the facility
under this section if :
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a) The person is already admitted in a mente
health facility under section 19 of the Act anc

b) Two psychiatrists have independentl
examined the person in the precedig 7 days
and both conclude based on the examinatic
and, if appropriate, on information provided
by others that the person has a mental ilines
of a severity that the person :

() has consistently. over time threatened ¢
attempted to cause bodily harm tahimself or
herself; and/or

(i) has consistently over time behave
violently towards another person or has
consistently over time caused another persc
to fear bodily harm from him or her; and/or
(iif) has consistently over time shown a lack ¢
competenceto care for himself or herself to a
degree. that places the individual at risk o
harm to himself or herself;

and
c) both psychiatrists certify that admission tc

a mental health facility is the least restrictive
care option possible in the circumstanceand

d) the person continues to remain ineligible t
receive care and treatment as a independe
patient because the person needs very hi
support from their nominated representative,
in making decisions.

2. All admissions under this section and an
renewal of admission under this section mus
be approved by the Mental Health Reviev
Commission within a period of 60 days fron
the date that such admission or renews
becomes effective. In case the Mental Heal
Review Commission refuses to approve initle
admission or renewal of admission under thi
section, the person must be immediate
discharged from the mental health facility.
When reviewing applications for renewals
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under this section of the Act, the Menta
Health Review Commission should criticdly
examine the need for institutional care, ir
particular, why such care cannot be providec
in less restrictive settings based in th
community. The mere absence of communit
based services cannot by itself, provid
sufficient  justification  for  continued
treatment in the mental health facility. In all
cases of application for renewal of admissio
under this section, the Mental Health Reviev
Commission may demand that those i
charge of treatment of the person with menta
illness present a plan for communitybased
treatment and the progress made, or is likel
to be 'made, towards realizing this plan fo
community based treatment.

3. Admission of a person with mental illnes
to a mental health facility under this sectior
will be limited to a period of 180 days
Further admission beyond this period, can b
renewed for 180 days at each instance, up
application by the nominated representative
of the person, to the medical officer in charg
of the mental health facility and by following
the procedure laid out in sub-section (1) anc
sub-section (2) above. If the Mental Healtl
Review Commission refuses to approv
admission or renewal under this section g
stated in subsection (2) above, or at the en
of this period and no renewal has been mad
or earlier if the person no longer meets th
criteria for admission as stated in subsection
(1) above, the person will forthwith cease t
be kept admitted in the facility under this
section of the Act.

4. Treatment shall only be provided taking
into account any existingAdvance Directive
as per section 50 of this Act or if the persor
with the support of his nominated
representative has given his informed conse
to the treatment plan. The person may
require a very high level of support from the
nominated representative @proaching 100 %
support, where the nominated representativ
temporarily consents to treatment on behal
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of the patient. In all instances where the leve
of support required is of a such a high degre
that the nominated representative has t
temporarily consent to treatment on behalf o
the person, the medical officer in charge c
the facility should record this in the notes anc
this should be reviewed every 15 days.

5. Any person admitted under this sectiol
may apply to the Mental Health Review
Commissian for review of the decision tc
admit him or herin the mental health facility
under subsection (1) above and the decisic
of the Mental Health Review Commissior
shall be binding on all parties. All mental
health® facilities shall prominently display
within the facility, the contact details
including address and telephone numbers ¢
the local Panel of the Mental Health Reviev
Commission. The mental health facility shal
previde the person with necessary forms t
applyn. to “the Mental Health Review
Commissionand also give free access to ma
telephone calls to the Mental Health Revie
Commission to appeal against being admitte
to the facility. The Mental Health Review
Commission shall treat an appeal in the sam
manner whether it is made verbally over the
telephone or in writing.

6. Notwithstanding anything else in this Act
the medical officer in charge of the facility is
under a duty to keep the condition of the
person under ongoing review. If the medice
officer in charge of the facility becomes awar
that the conditions in subsection (1) are n
longer met, the medical officer in charge wil
terminate the admission under this section ¢
the Act, and inform the person and his or he
nominated representative accordingly. Suc
a change of status does not pclude the
person remaining as an independent patien
in appropriate circumstances.

Section 20.1 Emergency Treatment
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Sec No Existing provision Amended provision
20.1 NEW PROVISION Emergency Treatment

1. Notwithstanding anything else in this Act
medical treatment, including treatment for
mental illness, may be provided by an
registered medical practitioner to a person
with mental illness either at a health facility
or in the community, where it is immediately
necessary to prevent

a) death or rreversible harm to the health of
the person or

b) the person inflicting serious harm ta
himself or herself or to others; or

c) the person. causing serious damage
property belonging to himself or herself or to
others where such behaviour is believed 1
flow directly from the person's mental iliness.

2. Nothing. in this sectionshall be taken to
permit medical treatment that is not directly
related to the emergency identified ir
subsection (1). Electreconvulsive therapy
and irreversible treatments shall rot be
provided under this section.

3. The nominated representative of the perso
if available, has given consent to suc
treatment.

4. Nothing in this sectionshall be taken to
permit treatment of more than 72 hours
duration or till the person has beenassesse
at a mental health facility, whichever is
earlier.

Section 20.2 Prohibited Treatments
Suggestions for changes to the 1st Draft :

1. Suggestion : Prohibited treatments should include other nerecognised treatments such as
Magnetic healing/Laser therapy/Regression/Rebirth therapy.

Response of the drafting team : We would like this question to be discussed in the regional and national
consultation meetings. Whether we should have a list of prohibited treatments included in the Act, or
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whetherwe should have a list of approved treatments or whether the SMHA should be empowered to
make a list of such prohibited or permitted treatments, these are all debatable issues. We need more
discussion on this issue and a consensus needs to be evolvedtigfsrancluded in legislation.

Sec No  Existing provision Amended provision

20.2 NEW PROVISION Prohibited treatments
Notwithstanding anything contained in the
Act, the following treatments shall not be
performed on any person with mental illness
whether he or she is admitted to a ment:
health facility or is-living in the community :
a) Electro-convulsive therapy without the use
of muscle relaxants and anesthesia or

b) Sterilization of men or women, when suc
sterilization is intended as a treatmat for
mental illness or

c) Persons with. mental ilinessshall not be
chained in any manner or form whatsoever.

Section 20.3 : Restriction on Psychosurgery for persons with mental illness

Suggestions for changes to the 1st Draft :

1. Suggestions and atification : _Many respondents have inquired why a section has been
introduced on psychesurgery in'the draft amendments.

Response of the drafting team : Anecdotal evidence suggests that-pssgdmy is being performed at
various medial institutions ithe country. These surgeries are performed by neurosurgeons. A recent
book published bysthe Ministry of Health and Family Welfare in 2004 (Mental Health : An Indian
Perspective, 1942003,Agarwal et al. Directorate General of Health Services / Minidtiyealth and
Family Welfare Nirman Bhawan, Maulana Azad Road, New DEIRI 01) also has an entire chapter
entitled "Funcional Neurosurgery for Psychiatric Disorders".

Currently the practice of psychosurgery is not regulated by any Act and therermere® about the
ethical and medical ‘basis for these types of surgeries.

The draft amendments‘therefore attempt to bring this practice under regulation of the MHA by insisting
on a high level of protectioninformed consent plus permission from the SMAR have also made
provision for the SMHA to make detailed rules and regulations regarding these procedures.

The purpose of the amendments is not to promote the practice of psychosurgery but rather to regulate
it. However, if the consensus of the staltéérs is that it should be left out of the amendments, then
this particular provision can be removed from the amendments.

We hope this is discussed at the regional and national consultation meetings before a final decision is
made on this particular amement.
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2. Suggestion/Question : Can the State Mental Health Authority decide on behalf of the person to
consent for surgery ?

Response of drafting team : No the SMHA cannot decide on behalf of the person. The person has to
give informed consent AND ti®MHA has to give its approval. The SMHA approval is additional
protection rather than a dilution of protection. We have also now reframed this section in terms of a
restriction on the procedure for psychosugery rather than an enabling provision.

Sec No  Existing provision Amended provision

20.3 NEW PROVISION Restriction on Psychosurgery for persons
with mental illness

Notwithstanding anything contained in the
Act psychosurgerycannot be performed as ¢
treatment for mental illness unless the
following conditions arexmet:
a) informed consent of the person on whor
the surgery is being performed and ;

b) approval from the State Mental Health
Authority to perform the surgery.

The State Mental Health Authority may, from
time to time, make regulations for tre
purpose of carrying out the provisions of this
’secﬂon.

Section 20.4 : Restraints and Seclusion

Suggestions for changes to. the 1st Draft :

1. Suggestion/Question: The nature of the isolation room within any facility should be defined (
eg safety, oilets, ventilation etc).

Response of drafting team : This will be decided by SMHA through rules and regulations wherein
norms for mental health facility are decided by the SMHA. We feel that it is inappropriate to write the
norms for mental health fadies into the Act, but should be done through the rules and regulations
made by the SMHA, depending on local conditions and depending on the state of medical knowledge
and availability of human and financial resources.

Sec No  Existing provision Amended provision

20.4 NEW PROVISION Restraints and Seclusion

1. Physical restraint or seclusion may only b
be used when it is the only means available
prevent imminent and immediate harm to
person concerned or to others.

2. Physical restraint or seclusion ray only be
used if it is authorized by the psychiatrist in
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charge of the person's treatment at th
mental health facility.

3. Physical restraint or seclusiorshall not be
used longer than isabsolutely necessary tc
prevent the immediate risk of significant
harm.

4. The medical officer in charge of the mente
health facility shall be responsible for
ensuring that the method, nature of restraint
or seclusion, justification for its imposition
and the duration of the restraint or seclusior
are immediately remrded in the person's
medical notes.

5. In no case will restraint or seclusion b
used as a form of punishment, norshall
restraint or seclusion be used because of la
of staff at the mental health facility.

6. The nominated representative of the persa
with mental illness shall be informed about
every instance of seclusion or restraint withir
a period of 24 hours.

7. A person who is placed under restraint o
seclusionshall be kept under regular ongoing
supervision of the medical personnel at th
mental health facility.

8. All instances of restraint and seclusion &
the mental health facility shall be included in
a report to be sent to the State Mental Healt
Authority on an monthly basis.

9. The Central and State Mental Healtr
Authority may from time to time, make
regulations for the purpose of carrying out
the provisions of this section.
10. The Central and State Mental Healtt
Authority may order a mental health facility
to desist from applying restraint and
seclusion if the Authority is of the opinion
that the mental health facility is persistently
and willfully ignoring the provisions of this
section and/or the regulations made by th
concerned Authority.

Section 20.5 : Discharge Planning

‘Sec No ‘Existing provision

\20.5

\NEW PROVESION

Amended provision
Discharge Planning
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Whenever a person undergoing treatment fo
mental illness in a mental health facility is tc
be discharged into the community or to
different mental health facility or where a
new psychiatrist is to take responsibility of
the peronods car e and

psychiatrist who has been responsible for th
person's care and treatment shall consu
with the person with mental illness, the
nominated representativethe family member
or care-giver with whom the person with
mental illness will reside on discharge from
the hospital, the psychiatrist expected to be
responsi bl e for t he
treatment .in the future, and such other
persons as may be appropriate, as to wh
treatment or services would be appropriate
for the person. The psychiatrist responsible
for t he personds ¢
with the above mentioned persons ensure th
a plan is developed as to how these servic
shall -be provided. Discharge planning
applies torall discharges from mental healt
facilities, including discharge under sectio
15, section 16, section 19 and section Zthis
section creates no right to impose treatmer
without consent.

Sec No  Existing provision Amended provision

21 REPEALED
IRRELEVANT ONCE SECTION 20 IS
AMENDED

22 REPEALED
IRRELEVANT ONCE SECTION 20 IS
AMENDED

Section 23 :Duties of police officers in respect of personsith mental illness

Suggestions for changes to the 1st Draft :

1. One respondent wanted to know why the magistrate is not involved when Pdiofficers take
into protection a person with mental illness found wandering on the streets.

Response of the drafting team: We feel that it is in the best interests of the person that they are
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immediately taken to a hospital and assessed for presenoerdfl iliness, rather than the existing
provision where they are taken into custody, then produced by the police before a magistrate over the
next few days, and the magistrate then may send them for assessment to a mental health facility. This
has resukd in unfortunate association of criminality with mental illness and many instances persons
with mental illness have been languishing in prisons rather than receiving the treatment they need.

We have tried to make this simple : the police have a dutyneey people who appear mentally ill and

are wandering in the streets to the nearest mental health facility for assessment. Once the person has
been taken to a mental health facility, the involvement of the police ends. We hope this will divert
people fran the criminal justice system into the health care system.

The amendments also reduces the powers of the police and magistracy to arbitrary detention of persons
with mental illness. The police now have a duty (as opposed te‘a power) to convey peaplentath

illness to a hospital for assessment. We expect this ameéndment.to also help families requiring
assistance in certain situations.

Taking into account concerns being expressed about arbitrary Police powers, we have now added a
limitation of time i.e 24 hours for police protection

2. Suggestion : Police should take the person,to the nearest public mental health facility and not
to a private mental health facility

Response of drafting team: The suggested change has been . made. see below

Sec No  Existing provision ;nended provision

23 Power and Duties of police officers ilDuties of police officers in respect of pers
respect otertain mentally ill persons with mental iliness

(1) Every officer.in charge of a poli(1) Every officer in charge of a police station
station-
(a) has a duty to takeor cause to be takanto
(a) may take or cause to be taken inprotection any person found wandering at I
protection any person found wander within the limits of his station whom he h
at largewithin the limits of his statiojreason to believénas mental illness and i
whom he has reason to believe to b¢incapable of taking care of himself or;
mentally ill'as to be incapable of taki
care of himself and b) has a duty to takeor cause to be taken in
protection any person whin the limits of his
b) shall take or cause to be taken instation whom he has reason to believe to
protection any person within the lim risk to himself or others by reason of ment
of his station whom he has reasonillness.
believe to be dangerous by reason
mental illness (2) Any person taken into protection under s
section (1)shall be informed of the grounds fo
(2) No person taken into protecti taking himor her into such protectin orif in
under suksection (1) shall be detain the opinion of the officer taking the person i
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by the police without being informe protection, the person has difficulty in
as soon as may be, of the grounds understanding those grounds, m®minated
taking him into such protection representative, if any, is informed of suct
where, in the opimin of the officelgrounds.
taking the person into protection st
person is not capable of understanc (3) Every person who is taken into protectimn
those grounds without hielatives or a police officerunder this section shall lhaken
friends, if any, being informed of sucto the nearestpublic mental health facility
grounds. within a period of 24 hours for assessment (
the person's health care needs. The medic
(3) Every person who is taken irofficer in charge of the mental health facility
protection and detained under thiswill be responsible for arranging the
section shall beproduced before the assessment of the person at the mental hea
nearest Magistrate within a period of facility. At the mental health facility, the
twenty four hours of taking him into needs of the person with mental illness will b
such protection excluding the time addressed as per other provisions of the A
necessary for the journey from theas applicable in the particular circumstances
place where he was taken into suc The duty of the Police Officer ends once th
protection to the court of the Officer has conveyed the person to g@ublic
Magistrate and shall not be detaine(mental health facility or at the end of 24

beyond the said period without the hours from the time they are taken into
authority of the Magistrate protection, whichever is earlier.
Sec No  Existing provision Amended provision
24 REPEALED
IRRELEVANT ONCE SECTION 23 IS
AMENDED

Section 25 :Order in case of person with mental illness who is cruelly treated or not under
proper care

Suggestions for changes.to the 1st Draft :

1. Suggestion: Concerns have been expressed about holding carersd aiamily members
responsible for the care of persons with mental illness. One respondent wrote " families may not
be supported adequately by the system for egqo mental health services in the local area, elderly
carers with no support to care for the peson with severe mental illness or no access to mental
health care and so on. How can families continue to care for their sick relative? Fine for burnout
and neglect because of helplessness is not justified.”

Response of Drafting team : We have made wipr changes to sec 25 in the proposed amendments,
largely to do with terminology and left the existing section 25 intact. Taking the above points into
consideration it may be appropriate to repeal Sec 25 totally. On the other hand, there are genuine
corcerns that persons with mental iliness suffer neglect and abuse from caregivers and protection may
be required.
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We would like this issue to be discussed at the Regional consultation meetings before a final decision is
made regarding this section.

2. Sugeestion : One respondent felt this procedure is too elaborate and suggested that any police
officer who comes across such a case should be empowered enough to intervene and help the
person in need and not wait for procedures to take place.

Response of dfang team : We disagree with this suggestion as we do not want to give the Police
officers arbitrary powers to intervene without supervision from judicial authorities.

Sec No  Existing provision Amended provision

25 Order in case of mentally ill peroon Order in case of person with mental illnes
cruelly treated or not under proper who<is cruelly treated or not under proper
care and control care

1.Every officer in charge of a polit1.Every officer in chrge of a police station, wt
station,who has reason to believe. tlhas reason to believe that any person withir
any person within the limits® of hlimits of his stationwho has a mental illnes
station is mentally ill and is not undand is being treated cruelly or is not unde
proper care and control, or is ment: proper care. shall forthwith report the fact to
ill person, shall forthwith report the fe Magistrate within the local limitsof whose
to the Magistrate within.the local limijurisdiction the person with mental illness
of whose jurisdiction the mentally resides.

person resides. _
2. Any private person who has reason to bel

2. Any private person who has reasolthat any persoras mental illnessand is no
believe that any person is mentally under proper care or is -lieated or neglecte
and is not under proper care ¢by any relative,carer or other person havir
control,, or is ill-treated or neglected t responsibility for care of this person may
any relative or other person havireport the fact to the Magistrate within the Ig
charge of such mentally ill person, i limits of whose jurisdiction theperson with
report the fact to the Magistrate witt mental illnessresides.

the local limits .of whose jurisdictia ) .
the mentally ill person resides. 3. If it appears to the Magistrate, on the repo
a police officer or on the report or imfoation

3. If it appears to the Magjrate, on thcderived from any other person, or otherwise
report of a police officer or on ttanyperson with mental illnesswithin the loca
report or information derived from ailimits of his jurisdiction is not under proper ci
other person, or otherwise that cor is ill-treated or neglected by any relative
mentally ill person within the locicarer or other person havintpe responsibility
limits of his jurisdiction is not unde¢of providing care to such person with menta
proper care and control, or is-ileatecillness the Magistrate may cause tlperson
or negleted by any relative or oth with mental illnessto be produced before hil
person having the charge of stand summon such relativer carer or other
mentally ill person, the Magistrate m person who isfesponsible for providing care
cause the mentally ill person to
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produced before him, and summon s to suchperson with mental illness

relative or other person who is, or w _
ought to be in charge of, such ment: 4. If such relativecarer or any other person
ill person. legally bound to maintain thgerson with

mental illness the Magistrate may, by ord
4. If such relative or any other persor require the relativer carer or the other persc
legally bound to maintain the mentato take proper care of sugerson with mental
ill person, the Magistrate may, by ordillnessand wtere such relativer carer or other
require the relative or the other per¢person willfully neglects to comply with the s:
to take proper care of such mentally order, he shall be punishable with fine wh
person and where such relative oras may extend tden thousand rupees.
person willfully neglects to comp
with the said order, he shall >(deleted
punishable with fine which may exte
to two thousand rupees.

- see’ amended section 28 whic
deals with this issue)

5. If there is no person legally bound
maintain the mentally ill person, or
the person legally bound to maint:
the mentally ill person refuses

neglects to maintain such person, o
for any other reason, the Magistr
thinks fit so to do, he may cause

mentally ill person to be produc
before him and, without prejudice
any action that may be taken undeb
-section (4) , proceed in the man
provided in Sec.24 as if such pers
had been produced before him un
subsection (3) of Sec. 23.

Section 26
Sec No  Existing provision Amended provision
26 Admission as inpatient after inquisitic REPEALED
IRRELEVANT IN THE AMENDED ACT

Section 27
Sec No  Existing provision Amended provision
27 An order under Sec. 30 of the Prison 1. An order under Sec. 30 of the Prisoners

Act, 1900 (3 of 1900) ornder Sec. 14 1900 (3 of 1900) or under Sec. 144 of the
of the Air Force Act, 111950 (45 (Force Act, 111950 (45 of 1950), or under
1950), or under Sec. 145 of the Ari1450f the Army Act 1950 (46 of 1950), or unc
Act 1950 (46 of 1950), or under SiSec. 143 or Sec. 144 of the Navy Act, 1957







